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Bureau of Customs 
(‘T.D. 73-140) 


Carriers, cartmen, and lightermen, and cartage and lighterage of 
merchandise—Customs Regulations revised 


Section 18.1(¢c), (d), (e), and (f) ; section 24.12(a) (1) (ii) and (iv) and Part 21 
deleted ; section 172.21 amended ; Parts 112 and 125 added 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—Bureavu or Customs 
PART 18—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
PART 21—CARTAGE AND LIGHTERAGE 
PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 
PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 
PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 
PART 172—LIQUIDATED DAMAGES 


On October 19, 1972, notice of proposed rule making pertaining to 
a revision of the Customs Regulations relating to carriers, cartmen, 
and lightermen, and cartage and lighterage of merchandise (19 CFR 
18.1 and Part 21), was published in the Federal Register (87 FR 
22381). This revision is part of the general revision of the Customs 
Regulations and establishes procedures for the bonding of carriers, 
the licensing of cartment and lightermen, and the issuance of identifi- 
cation cards to the employees of cartmen and lightermen. It also pro- 
vides for the revocation or suspension of licenses and identification 
vards. The second part of this revision sets forth the procedures gov- 
erning cartage and lighterage, and the duties and liabilities of cartmen 
and lightermen in the cartage of merchandise. 
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After consideration of all comments received, there were no changes 
made in the proposed Part 112 and Part 125. 

There is included as part of the revision a parallel reference table 
showing the relationship of sections in Part 112 and Part 125 to the 
superseded sections in 19 CFR 18.1 and Part 21. 

Accordingly, new Parts 112 and 125, with the conforming changes 
in Parts 18, 21, 24, and 172 of the Customs Regulations, Chapter I, 
title 19 of the Code of Federal Regulations, are hereby adopted as set 
forth below. 

Effective date. These amendments shall become effective 30 days 
after publication in the Federal Register. 

(014.1) 


Vernon D. Acrer, 
Commissioner of Customs. 


Approved May 14, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register May 23, 1973 (38 F.R. 13550) | 


PART 18—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
Section 18.1 is amended by deleting paragraphs (c), (d), (e), and 
(f). 
(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 
PART 21—CARTAGE AND LIGHTERAGE 
Chapter I of title 19, Code of Federal Regulations, is amended by 
deleting Part 21—Cartage and Lighterage. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 


In section 24.12, paragraph (a) (1) is amended by deleting subdi- 
visions (ii) and (iv). 
(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


Chapter I of title 19, Code of Federal Regulations, is amended by 
adding Part 112 entitled “Carriers, Cartmen, and Lightermen” to read 
as follows: 
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PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


Scope. 
SUBPART A—GENERAL PROVISIONS 


Definitions. 
Bond or license required. 


SUBPART B—AUTHORIZATION OF CARRIERS TO CARRY BONDED MERCHANDISE 


112.11 Carriers which may be authorized. 

112.12 Application for authorization. 

112.13 Approval of applications. 

112.14 Discontinuance of carrier bonds. 

112.15 Publication of approvals and discontinuance of carrier bonds. 


SUBPART C—LICENSING OF CARTMEN AND LIGHTERMEN 


112.21 License required. 
112.22 Application for license. 
112.23 Investigation of applicant. 
112.24 Issuance of license. 
112.25 Bonded carriers. 
112.26 Duration of license. 
112.27 Marking of vehicles and vessels. 
112.28 Production of license. 
112.29 Reeords. 
112.30 Suspension or revocation of license. 
SUBPART D—IDENTIFICATION CARDS 

112.41 Identification cards required. 
112.42 Application for identification card. 
112.48 Form of identification card. 
112.44 Changes in information on identification cards. 
112.45 Surrender of identification cards. 
112.46 Report of loss or theft. 
112.47 Wrongful presentation. 
112.48 Revocation or suspension of identification cards. 
112.49 Temporary identification cards. 

Avutuority: R.S. 251, as amended, sees. 551, 565, 624, 46 Stat. 742, as amended, 
747, as amended, 759; 19 U.S.C. 66, 1551, 1565, 1624. 


§ 112.0 Scope. 

This part sets forth regulations providing for the bonding of carriers 
which will receive merchandise for transportation in bond, and the li- 
censing of cartmen and lightermen for the cartage of merchandise 
entered for warehouse, designated for examination, or taken into 
custody as unclaimed, and the procedures in applying for such bonds 
or licenses. This part also sets forth the regulations concerning the 
obtaining of identification cards by cartmen and lightermen, and their 
employees and the procedures for revoking or suspending licenses and 
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identification cards. Provisions setting forth the duties and responsi- 
bilities of cartmen and lightermen are set forth in Part 125 of this 
chapter. 


SUBPART A—GENERAL PROVISIONS 


§ 112.1 Definitions. 


When used in this part, the following terms shall have the meaning 
indicated : 

(a) Carrier. A “carrier” is one who undertakes to transport goods, 
merchandise or people. 

(b) Cartman. A “cartman” is one who undertakes to transport goods 
or merchandise within the limits of the port. 

(c) Common carrier. A “common carrier” is a carrier owning or 
operating a railroad, steamship or other transportation line or route 
which undertakes to transport goods or merchandise for all of the gen- 
eral public who choose to employ him. 

(d) Contract carrier. A “contract carrier” is a carrier which under- 
takes to transport specific goods or merchandise for a specific person or 
group of persons, and is authorized to operate as such by any agency of 
the United States. 

(e) Freight forwarder. A “freight forwarder” is one who engages in 
the business of dispatching shipments on behalf of other persons, for a 
consideration, in foreign or domestic commerce between the United 
States, its territories or possessions, and foreign countries, and of han- 
dling the formalities incident to such shipments, and is authorized to 
operate as such by any agency of the United States. 

(f) Lighterman. A “lighterman” is one who transports goods or 
merchandise on a barge, scow, or other small vessel to or from a vessel 
within the port, or from place to place within a port. 

(g) Priwate carrier. A “private carrier” is a carrier of his own goods 
or merchandise. 


§ 112.2 Bond or license required. 


(a) Carriers. A bond provided for in this part is required to trans- 
act business as a carrier receiving merchandise for transportation in 
bond. 

(b) Cartmen and lightermen. A bond and license provided for in 
this part are required to transact business as a cartman or lighterman 
for the cartage or lighterage of merchandise entered for warehouse, 
designated for examination, taken to container stations, or taken into 
custody as unclaimed. 
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SUBPART B—AUTIIORIZATION OF CARRIERS TO CARRY BONDED MERCHANDISE 


§112.11 Carriers which may be authorized. 

(a) From port to port in the United States. The district director 
may authorize the following types of carriers to receive merchandise 
for transportation in bond from one port to another in the United 
States upon compliance with the provisions of this subpart: 

(1) Common carriers. 
(2) Contract carriers. 
(3) Freight forwarders. 
(4) Private carriers, if: 

(i) The private carrier is the proprietor of a Customs bonded 
warehouse ; 

(ii) The merchandise to be transported is his property, 
having been imported by him or purchased from another importer; 
and 

(iii) The merchandise is to be transported from the port of 
importation or port of entry for warehouse to the private carrier’s 
Customs bonded warehouse for physical deposit. 

(b) Between ports in Canada or Mexico through the United States. 
Canadian and Mexican motor vehicle common carriers may be auth- 
orized to transport merchandise under bond between ports in Canada 


or Mexico through the United States (see Part 123 of this chapter), 
upon compliance with the provisions of this subpart. 


§ 112.12 Application for authorization. 

(a) General requirements. All carriers and freight forwarders de- 
siring to be authorized to receive merchandise for transportation in 
bond shall file with the district director concerned a bond on Customs 
Form 3587 (except private carriers which file on Customs Form 3588 
and airline companies which have the option to file a consolidated 
aircraft bond, Customs Form 7605 or the Customs Form 3587), in a 
sum specified by the district director accompanied by a fee of $50. A 
cneck or money order shall be made payable to the Bureau of Customs. 

(b) Special requirements. In addition to the requirements in para- 
graph (a), the specified carriers shall also file with the district director 
the following documents: 

(1) Common carriers other than railroad, steamship or airline 
companies, Common carriers other than railroad, steamship or airline 
companies generally known to be engaged in common carriage, shall 
file a certified extract of its articles of incorporation or charter showing 
that it is authorized to engage in common carriage, and a statement 
that it is operating or intends to operate as a common carrier. 
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(2) Contract carriers and freight forwarders. Contract carriers 
and freight forwarders shall file a certificate from the appropriate 
agency of the United States showing that the applicant is authorized 
to operate as a contract carrier or freight forwarder by that agency 
and a statement showing that the applicant is operating or intends 
to operate as such. 

(3) Private carriers. If the private carrier is the proprietor of 
Customs bonded warehouses in two or more Customs districts to which 
imported merchandise will be transported, he shall file the bond with 
the district director for one of such districts, accompanied by a state- 
ment showing the location of each such warehouse and an additional 
copy of the bond for each additional district. 

(4) Motor carriers. All motor carriers shall file : 

(i) A detailed description of the terminal facilities employed 
by the principal at the points of origin and destination on the routes 
covered ; and 

(ii) A statement showing that facilities are available for 
the segregation and safeguarding of the packages designated by the 
district director for examination from a particular shipment. 


§ 112.13 Approval of applications. 


The district director shall approve an application for authorization 


as carriers of bonded merchandise and the bond filed, authorizing the 
applicant to act as a carrier of bonded merchandise provided he is 
satisfied that : 

(a) The amount of the bond is sufficient. 

(b) All documents required by this subpart have been furnished 
and are in proper form ; and 

(c) The fee prescribed has been paid. 


§112.14 Discontinuance of carrier bonds. 


Carrier bonds may be discontinued at any time by the Commis- 
sioner of Customs or by the district director of the district where 
the bond is filed. Authorized carriers desiring to terminate such bonds 
shall make application therefor to such district director. 


§ 112.15 Publication of approvals and discontinuances of 
carrier bonds. 


Approvals and discontinuances of carrier’s bonds will be published 
from time to time in the weekly Customs Bulletin. 
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SUBPART C—LICENSING OF CARTMEN AND LIGHTERMEN 


§ 112.21 License required. 


A customhouse cartage or lighterage license issued by the district 
director in accordance with this part or specific authorization of the 
Commissioner of Customs shall be required to perform Customs cartage 
or lighterage, except as provided for in sections 18.3 and 125.12 of this 
chapter. 

§ 112.22 Application for license. 

(a) General requirements. An applicant for a customhouse cartage 
or lighterage license shall file with the district director for the district 
in which he proposes to conduct business the following : 

(1) A bond on Customs Form 3855 in a sum specified by the dis- 
trict director. 

(2) Payment of a fee of $50. A check or money order shall be 
made payable to the Bureau of Customs. 

(3) If required by the district director, a list showing the names 
and addresses of the managing officers and members of the organiza- 
tion or of the persons who will receive or transport imported mer- 
chandise which has not been released from Customs custody, or a list 
of all such persons and their addresses. 

(b) Special requirements. 

(1) Cartman licensed by city or state. Any cartman licensed by 
city or State authorities shall present to the district director his city 
or State license, after which such documents shall be returned. 

(2) Lighterman. A lighterman shall present his vessel’s marine 
documents, if any have been issued, to the district director for exam- 
ination, after which such documents shall be returned. 

§ 112.23 Investigation of applicant. 

The district director may refer the application for a cartman’s or 
lighterman’s license to the Customs special agent in charge for the 
district in which the application is filed for investigation and report 
concerning the character, qualification, and experience of the applicant 
as well as the nature and fitness of the equipment to be used. 


§ 112.24 Issuance of license. 


The district director shall issue a customhouse cartage and lighterage 
license on Customs Form 3857 provided he is satisfied that : 

(a) The character, qualifications, and experience of the applicant 
and fitness of his equipment are satisfactory. 
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(b) The applicant has complied with all the requirements of section 
112.22. 


§ 112.25 Bonded carriers. 


A carrier or freight forwarder who has filed a carrier’s bond, Cus- 
toms Form 3587, or a carrier who has filed a private carrier’s bond, 
Customs Form 3588, may be appointed or licensed as a Customs 
cartman or lighterman for a port for which such bond provides cov- 
erage, upon compliance with section 112.22 of this part. Investigation 
pursuant to section 112.23 may apply. 


§ 112.26 Duration of license. 


A license issued in accordance with this subpart shall remain in 
force and effect as long as the required bond is considered sufficient or 
until the license is suspended, revoked or terminated pursuant to sec- 
tion 112.30 of this part. 


§ 112.27 Marking of vehicles and vessels. 


(a) Marking required. Every vehicle licensed by Customs for cartage 
and every barge, scow, or other lighter licensed by Customs for light- 
erage shall be marked with the legend “Customhouse License No. 
____”, and the name of the person or firm to whom the license has been 
issued. The abbreviated legend “C.H.L. No. ” may be used. 


(b) Size of marking. The marking required by this section shall 
appear in letters and figures not less than 3 inches high. 

(c) Place of marking. 

(1) Carts, trucks, drays, and other vehicles. Every cart, truck, 
dray, or other vehicle used for Customs cartage by a licensed cartman 
shall be marked with the required legend and name on each side by 
painting directly onto the vehicle, or by the permanent attachment of 
signs bearing the required marking. However, if such marking is 
found by the district director to be impractical, he may designate some 
other conspicuous place upon the vehicle where the marking shall 
appear. 

(2) Barges, scows, lighters, and other vessels. Every barge, scow, 
lighter, or other vessel used for Customs lighterage by a licensed light- 
erman shall be conspicuously marked with the required legend and 
name. 

(d) Removal of marking upon termination of license. The markings 
required by this section shall be removed upon termination of the 
license in accordance with the provisions of the bond, Customs Form 
3855, or the cartman or lighterman shall be liable for the payment of 
liquidated damages as provided in such bond. 


503-009—73——2 
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§ 112.28 Production of license. 

Inspectors or other Customs officers may require any person claiming 
to be a licensed customhouse cartman or lighterman to produce his 
license for inspection. 

§ 112.29 Records. 

(a) Records of cartage and lighterage. The district director may 
require that licensed Customs cartmen and lightermen shall make, 
keep, and promptly submit for Customs inspection and examination 
upon request therefor such current written records relating to cartage 
and lighterage as may be needed for purposes of local Customs 
administration. 

(b) Current list of officers, members, or employees. The district di- 
rector may require a licensee to furnish, at such times and intervals as 
the district director deems necessary, a current list showing the names 
and addresses of the managing officers and members of the organiza- 
tion or of the persons who will receive or transport imported merchan- 
dise which has not been released from Customs custody, or a list of all 
such persons and their addresses. 


§ 112.30 Suspension or revocation of license. 


(a) Grounds for suspension or revocation of licenses. The district 
director may revoke or suspend the license of a cartman or lighter- 
man if: 

(1) His license is not promptly produced upon demand; 

(2) His vehicle or vessel is not properly marked, as required by 
section 112.27; 

(3) The cartman or lighterman refuses or neglects to obey any 
proper order of a Customs officer or any Customs order, rule or regula- 
tion relative to the cartage or lighterage of merchandise, including the 
making, keeping, and submitting of current written records relating 
to cartage and lighterage ; 

(4) The license was obtained through fraud or the misstatement 
of a material fact; 

(5) The holder of such a license or an officer of a corporation hold- 
ing such a license is convicted of a felony, or is convicted of a mis- 
demeanor involving theft, smuggling, or a theft-connected crime ; 

(6) The holder of such license permits it to be used by any other 
person 5 


(7) The holder of such license fails to surrender promptly, or satis- 
factorily explain the failure to surrender, to the district director, 
identification cards of persons no longer employed by him where identi- 
fication cards are required pursuant to section 112.41; 
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(8) The holder of such license fails to furnish a current list of 
names and addresses of officers and members or employees when re- 
quired by the district director pursuant to section 112.29; 

(9) The holder is guilty of any negligence, dishonest or deceptive 
practices or carelessness in the conduct of his business; or 

(10) The district director determines that the bond is not sufficient 
in amount or lacks sufficient sureties, and a satisfactory new bond with 
good and sufficient sureties is not furnished within a reasonable time. 

(b) Notice of revocation or suspension. The district director shall 
suspend or revoke a license by serving notice of the proposed action 
in writing upon the holder of the license. Such notice shall be in the 
form of a statement specifically setting forth the grounds for revoca- 
tion or suspension of the license and shall be final and conclusive upon 
the licensee unless he shall file with the district director a written notice 
of appeal in accordance with paragraph (c) of this section. 

(c) Notice of appeal. The licensee may file a written notice of appeal 
from the revocation or suspension within ten days following receipt of 
the notice of revocation or suspension. The notice of appeal shall be 
filed in duplicate, and shall set forth the response of the licensee to the 
statement of the district director. The licensee in his notice of appeal 
may request a hearing. 

(d) Hearing on appeal. 

(1) Notification of and time of hearing. If a hearing is requested, 
it shall be held before a hearing officer designated by the Secretary of 
the Treasury or his designee within 30 days following application 
therefor. The licensee shall be notified of the time and place of the 
hearing at least 5 days prior thereto. 

(2) Conduct of hearing. The holder of the license may be repre- 
sented by counsel at the revocation or suspension hearing. All evidence 
and testimony of witnesses in such proceeding, including substantia- 
tion of charges and the answer thereto, shall be presented with both 
parties having the right of cross examination. A stenographic record 
of the proceedings shall be made and a copy thereof shall be delivered 
to the licensee. At the conclusion of such proceedings or review of a 
written appeal, the hearing officer or the district director, as the case 
may be, shall forthwith transmit all papers and the stenographic 
record of the hearing, if held, to the Commissioner of Customs, to- 
gether with his recommendation for final action. 

(3) Additional arguments. Following a hearing and within 10 
‘alendar days after delivery of a copy of the stenographic record, the 
licensee may submit to the Commissioner of Customs in writing addi- 
tional views and arguments on the basis of such record. 
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(4) Failure to appear. If neither the licensee nor his attorney ap- 
pear for a scheduled hearing, the hearing officer shall conclude the 
hearing and transmit all papers with his recommendation to the Com- 
missioner of Customs. 

(e) Decision on the appeal. The Commissioner shall render his deci- 
sion, in writing, stating his reasons therefor, with respect to the action 
proposed by the hearing officer or the district director. Such decision 
shall be transmitted to the district director and served by him on the 
licensee. 


SUBPART D—IDENTIFICATION CARDS 


§11241 Identification cards required. 

A district director may require each licensed cartman or lighterman 
and each employee thereof who receives, transports, or otherwise 
handles imported merchandise which has not been released from Cus- 
toms custody to carry and display upon request of a Customs officer, an 
identification card issued by the Bureau of Customs. The card shall 
be in the possession of the person in whose name it is issued at all times 
when he is engaged in transactions with respect to imported mer- 
chandise. An identification card shall not be issued to any person whose 
employment in connection with the transportation of bonded mer- 
chandise will, in the judgment of the district director, endanger the 
revenue. 


§ 112.42 Application for identification card. 

An application for an identification card required pursuant to sec- 
tion 112.41, shall be filed personally by the applicant with the district 
director on Customs Form 3078 together with two 114’’ x 114”’ color 
photographs of himself. The fingerprints of the applicant shall also 
be required on Standard Form 87 at the time of the filing of the 
application. The application may be referred to the Customs special 
agent in charge for investigation and report concerning the character 
of the applicant. 

§112.43 Form of identification card. 

The identification card shall be issued on Customs Form 3873 and 
shall not be valid unless signed by the employee and a Customs officer 
and the United States Customs seal is impressed thereon. The holder 
shall encase the card in protective transparent plastic so that both 
sides are clearly visible. 

§ 112.44 Changes in information on identification cards. 

Where there has been a change in the name, address, or employer 
of the holder, the card shall be promptly submitted by the cardholder 
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to the district director, supported by application in proper form in- 
dicating the change so that it may be officially changed on the Customs 
records. New cards shall be issued when necessary. 


§112.45 Surrender of identification cards. 

The identification card shall be surrendered by the holder or licensee 
to the district director when : 

(a) The employee holder leaves the employment of the licensed 
eartman or lighterman ; 

(b) The cartman or lighterman bond or license is terminated; or 

(c) The card is revoked or suspended pursuant to section 112.48. 


§ 112.46 Report of loss or theft. 


The loss or theft of an identification card shall be promptly reported 
by the cardholder to the district director. 


§ 112.47 Wrongful presentation. 


If an identification card is presented by a person other than the one 
to whom it was issued, such card shall be forthwith confiscated. 


§ 112.48 Revocation or suspension of identification cards. 


(a) Grounds for revocation or suspension of identification cards. 
An identification card issued pursuant to this part may be revoked or 


suspended by the district director for any of the following grounds: 

(1) Such card was obtained through fraud or the misstatement 
of a material fact; 

(2) The holder of such card is convicted of a felony, or convicted 
of a misdemeanor involving theft, smuggling, or any theft-connected 
crime; 

(8) The holder permits the card to be used by any other person, 
or refuses to produce it upon the proper demand of a Customs officer ; 
or 

(4) The holder fails to abide by the rules and regulations pre- 
scribed in section 112.45 and Part 125 of this chapter. 

(b) Notice of revocation or suspension. The district director shall 
suspend or revoke an identification card by serving notice of the pro- 
posed action in writing upon the holder of the card. Such notice shall 
be in the form of a statement specifically setting forth the grounds 
for revocation or suspension of the card and shall be final and conclu- 
sive upon the holder unless he shall file with the district director a 
written notice of appeal in accordance with paragraph (c) of this 
section. 

(c) Notice of appeal. The holder may file a written notice of appeal 
from the revocation or suspension within 10 days following receipt 
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of the notice of revocation or suspension. The notice of appeal shall 
be filed, in duplicate, and shall set forth the response of the holder to 
the statement of the district director. The holder in his notice of appeal 
may request a hearing. 

(d) Hearing on appeal. 

(1) Notification of and time of hearing. If a hearing is requested, 
it shall be held before a hearing officer designated by the Secretary of 
the Treasury or his designee within 30 days following application 
therefor. The holder shall be notified of the time and place of hearing 
at least 5 days prior thereto. 

(2) Conduct of hearing. The holder of the card may be repre- 
sented by counsel at the revocation or suspension hearing. All evidence 
and testimony of witnesses in such proceeding, including substantia- 
tion of charges and the answer thereto, shall be presented with both 
parties having the right of cross examination. A stenographic record 
of the proceedings shall be made and a copy thereof shall be delivered 
to the cardholder. At the conclusion of such proceedings or review 
of a written appeal, the hearing officer or the district director, as the 

‘ase may be, shall forthwith transmit all papers and the stenographic 
record of the hearing, if held, to the Commissioner of Customs, to- 
gether with his recommendation for final action. 

(3) Additional arguments. Following a hearing and within 10 
calendar days after delivery of a copy of the stenographic record, the 
holder of the card may submit to the Commissioner of Customs in 
writing additional views and arguments on the basis of such record. 

(4) Failure to appear. Vf neither the cardholder nor his attorney 
appear for a scheduled hearing, the hearing officer shall conclude the 
hearing and transmit all papers with his recommendation to the Com- 
missioner of Customs. 

(e) Decision on the appeal. The Commissioner shall render his deci- 
sion, in writing, stating his reasons therefor, with respect to the action 
proposed by the hearing officer or the district director. Such decision 
shall be transmitted to the district director and served by him on the 
cardholder. 


§ 112.49 Temporary identification cards. 

(a) Zsswance. When an identification card is required by the district 
director under section 112.41, and the district director determines that 
the application for the identification card cannot be administratively 
processed in a reasonable period of time, any licensed cartman or 
lighterman may upon written request have a temporary identification 
card issued by the district director to his employee if he can show to 
the satisfaction of the district director that a hardship to his business 
would result pending issuance of an identification card. 
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(b) Validity and renewal, The temporary identification card shall 
be valid for a pericd of 60 days. The district director may renew the 
temporary identification card for additional 30-day periods if he 
feels that the circumstances under which the temporary identification 
card was originally issued continue to exist. The temporary identifi- 
cation card shall be returned by the holder or licensee to the district 
director when the identification card is issued or the privileges granted 
thereby are withdrawn. 

(c) Withdrawal of temporary card. The temporary identification 
card may be withdrawn at any time if in the judgment of the district 
director continuation of the privileges granted thereby would en- 
danger the revenue or if the holder of the temporary identification 
card refuses or neglects to obey any proper order of a Customs officer 
or any Customs order, rule, or regulation. 

(d) Bond. The licensed cartman or lighterman shall as a condition 
precedent to the issuance of a temporary identification card to his 
employee be required to post a bond in a penal sum, the amount to be 
determined by the district director, to guarantee return of the tempo- 
rary identification card by the holder upon its withdrawal or upon 
issuance of a permanent identification card and to cover any loss or 
damage caused to the United States by the holder of the temporary 
identification card. The bond shall be in the following format: 


DISTRICT 
NO. 
BUREAU OF CUSTOMS 


Bonp or Customs CARTMAN FoR ISSUANCE OF 
Temporary IDENTIFICATION CARD 








KXnow Art Men sy Tuese Presents That * 





of _ 
and *___ oe , of 
and , of 
as sureties, are held and firmly bound unto the UNITED STATES 
OF AMERICA in the sum of dollars 
ees __), for payment of which we bind ourselves, our heirs, 
executors, administrators, successors, and assigns, jointly and severally, 
firmly by these presents. 
Wirness our hands and seals this __ day of 19__. 
Wuereas, the said principal has requested the issuance of a tempo- 
rary identification card for and 


(name of employee) 





, as principal, 























*If the principal or surety is a corporation, the name of the State in which incorporated 
also shall be shown. 
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Wuenreas, the said principal has satisfied the district director that 
a hardship to his business would result from the nonissuance of a 
temporary identification card for the said employee; and 

Wuenreas, the said temporary identification card may be withdrawn 
at any time by the district director if he believes the continuation of 
the privileges granted thereby would endanger the revenue or the 
holder of the temporary identification card refuses or neglects to obey 
any proper order of a Customs officer or any Customs order, rule, or 
regulation; and 

Wuenreas, the said principal has executed this obligation as a con- 
dition precedent to the issuance of said temporary identification card ; 


Now, THErEFoRE, THE ConpiTION OF THIS OBLIGATION Is SuCH 
Tuat— 


(1) If the above-bounden principal for whose benefit the temporary 
identification card has been issued, shall return the said card upon 
notice of demand made by the district director or upon the issuance of 
a permanent card to the said employee; and 

(2) If the said principal shall exonerate and hold harmless the 
United States and its officers from or on account of any risk, loss, 
damage, or expense of any kind or description caused by the holder of 
the temporary identification card; and 


(3) If the said principal fails to comply with any of the foregoing 
conditions, shall pay the amount of this obligation as liquidated 
damages; 

Then this obligation to be void; otherwise to remain in full force 
and effect. 


Signed, sealed, and delivered in the presence of— 





(SEAL) 
(Name) (Address) 


(Principal) 





(Name) (Address) 





(SEAL) 
(Name) (Address) 


(Surety ) 





(Name) (Address) 





an ee 
(Name) (Address) 


(Surety ) 





(Name) (Address) 
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PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 


Chapter I of title 19, Code of Federal Regulations, is amended by 
adding Part 125 entitled “Cartage and Lighterage of Merchandise” to 
read as follows: 


PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 


Scope. 
SUBPART A—GENERAL PROVISIONS 


Classes of cartage. 
Supervision of cartage and lighterage. 
Contracts for Government cartage. 


SUBPART B—CARTAGE OF PACKAGES FOR EXAMINATION 


Cartage for examination in public stores. 

Cartage for examination at importers’ premises or other place. 

Cartage of merchandise withdrawn from general order for regular entry. 
Cartage of unclaimed merchandise. 


SUBPART C—IMPORTERS’ CARTAGE 


125.21 Cartage other than for examination. 

125.22 Designation of cartman or lighterman. 

125.23 Failure to designate. 

125.24 Failure of designated cartman or lighterman to appear. 


SUBPART D—DELIVERY AND RECEIPT 


Documents used. 

Merchandise delivered to a bonded store or bonded warehouse. 
Procedure on receiving merchandise. 

Countersigning of documents and notation of bad order or discrepancy. 
Report of loss, detention or accident. 

Inability to deliver merchandise. 


SUBPART E—LIABILITY 


125.41 Liability of cartman or lighterman. 
125.42 Cancellation of liability. 


AvuTHoriITy: R.S. 251, as amended, secs. 565, 624, 46 Stat. 747, as amended, 
759; 19 U.S.C. 66, 1565, 1624. Additional authority and statutes interpreted or 
applied are cited in parentheses following the sections affected. 


§ 125.0 Scope. 


This part is concerned with cartage and lighterage of merchandise 
and the duties and liabilities of cartmen and lightermen. Provisions 
for licensing cartmen and lightermen are in Part 112 of this chapter. 
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SUBPART A—GENERAL PROVISIONS 


§ 125.1 Classes of cartage. 


(a) Government cartage. Government cartage must be done by a 
licensed customhouse cartman under contract or other specific author- 
ity for that purpose (except as provided for in section 125.12 of this 
part). 

(b) Importers’ cartage. Importers’ cartage may be done by any 
licensed customhouse cartman, 


§ 125.2 Supervision of cartage and lighterage. 


All licensed vehicles or lighters shall be subject to the control and 
direction of the officer having charge of the merchandise being carried. 

§ 125.3 Contracts for Government cartage. 

Contracts for Government cartage shall be procured by formally 
advertised solicitation for bids and award of contract or by nego- 
tiation in accordance with the appropriate provisions of the Federal 
Procurement Regulations, as supplemented by the special procurement 
requirements of the Bureau of Customs. 


SUBPART B—CARTAGE OF PACKAGES FOR EXAMINATION 


§ 125.11 Cartage for examination in public stores. 

(a) Government cartage. The cartage of merchandise in Customs 
custody designated for examination at the public stores shall be done 
by a licensed customhouse cartman under contract or other specific 
authority for that purpose. 

(b) Where there is no contract for Government cartage. At ports 
where there is no contract for Government cartage in effect, the cartage 
of packages designated for examination at the public stores shall be: 
done by a licensed customhouse cartman designated by the district 
director for this purpose. 

(c) Payment for Government cartmen. The cost of the cartage 
shall be paid from the appropriation “Salaries and Expenses; Bureau 
of Customs.” 


§ 125.12 Cartage for examination at importers’ premises or 
other place. 


Merchandise designated for examination at an importer’s premises 
or other place not in the charge of a Customs officer may be carted, 
lightered, or carried to any such place by the importer without a 
vartman’s or lighterman’s license, when in the judgment of the district 
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director the revenue will not be endangered. Otherwise such transfer 
shall be done by a licensed cartman, who shall be the contract cartman 
whenever practicable. 


§ 125.13 Cartage of merchandise withdrawn from general order 
for regular entry. 


When merchandise withdrawn from general order for regular entry 
is to be conveyed to a place designated by the district director for 
examination, the cartage shall be at the expense of the importer and 
shall be under the cartage arrangements established at the port for 
hauling examination packages under the provisions of section 
125.11(a) and (b). Reimbursement of the cost of the cartage shall be 
collected from the importer prior to release of the merchandise from 
Customs custody. 


§ 125.14 Cartage of unclaimed merchandise. 


Unclaimed merchandise shall be carted to the public stores or a 
bonded warehouse designated by the district director under the cart- 
age arrangements established at the port for hauling examination 
packages under the provisions of section 125.11(a) and (b). Reim- 
bursement of the cost of the cartage shall be collected from the 
importer prior to release if entry is made or from the proceeds of 


sale of the merchandise. 
SUBPART C—IMPORTERS’ CARTAGE 


§ 125.21 Cartage other than for examination. 


Any licensed customhouse cartman, including an importer licensed 
to cart his own imported merchandise, at the expense of the importer 
or other party in interest, may transfer merchandise from the import- 
ing vessel or other conveyance to bonded warehouse, from one vessel 
or conveyance to another, from one bonded warehouse to another, from 
the public stores to a bonded warehouse, from warehouse for trans- 
portation or for exportation, and from an internal revenue warehouse 
for exportation under the internal revenue laws without payment of 
tax. Nothing in this section shall apply to the cartage of examination 
packages to the place of examination. 


§ 125.22 Designation of cartman or lighterman. 


Importers and exporters shall designate on the entry and permit of 
bonded merchandise the bonded cartman or lighterman by whom they 
wish their merchandise to be conveyed. Approval of such designation 
shall be indicated on the entry papers by the initials of the appropriate 
Customs officer placed in close proximity to the designation. 
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§ 125.23 Failure to designate. 


If an importer does not cart his merchandise or designate a licensed 
customhouse cartman for the purpose, it shall be carted by a public 
store cartman authorized by contract or designated by the district 
director for that purpose. The cost of such cartage shall be paid by 
the importer or owner of the merchandise before its release from 
Customs custody. 


§ 125.24 Failure of designated cartman or lighterman to 
appear. 


The cartman or lighterman designated to convey the merchandise 
shall be present to take the merchandise when the Customs officer 
in charge is ready to send it. If the designated vehicle or lighter is 
not present, after waiting a reasonable time, such officer shall send 
the merchandise by any licensed cartman or lighterman available. 


SUBPART D—DELIVERY AND RECEIPT 


§ 125.31 Documents used. 

When merchandise is carted or lightered to and received from a 
bonded store or bonded warehouse, it shall be accompanied by one of 
the following tickets or documents: 

(a) Customs Form 6043—Delivery Ticket. 

(b) Customs Form 7502-A—Warehouse or Rewarehouse Entry 
(Permit). 

(c) Customs Form 7505-A—Warehouse Withdrawal for Consump- 
tion (Permit). 

(d) Customs Form 7505-B—Order to Release Merchandise on 
Order of the Warehouse Proprietor. 

(e) Customs Form 7506—Warehouse Withdrawal Conditionally 
Free of Duty, and Permit. 

(f) Customs Form 7512—Transportation Entry and Manifest of 
Goods Subject to Customs Inspection and Permit. 

§ 125.32 Merchandise delivered to a bonded store or bonded 
warehouse. 


When merchandise is carted or lightered to and received in a bonded 
store or bonded warehouse, the proprietor or his representative shall 


check the goods against the accompanying delivery ticket, Customs 
Form 6043, or copy of warehouse or rewarehouse permit, Customs 
Form 7502—A, and countersign the document acknowledging receipt of 
the merchandise as listed thereon. 
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§ 125.33 Procedure on receiving merchandise. 


(a) From public or bonded store. A receipt shall be taken from the 
cartman or lighterman for all goods delivered to him from public store 
or bonded store. The receipt may be taken on Customs Form 6043, or on 
the appraising officer's release ticket at the time delivery is made. 

(b) From bonded warehouse. In case of withdrawals from bonded 
warehouse for consumption, the merchandise shall be released only to 
or upon the order of the proprietor of the warehouse, who shall 
acknowledge such release on Customs Form 7505—A or 7505-B. 

(c) All other cases. A receipt shall be taken for all goods delivered 
from Customs custody in any other case where the district director 
deems such receipt necessary. 


§ 125.34 Countersigning of documents and notation of bad 
order or discrepancy. 


When a cartman or lighterman receives merchandise remaining in 
Customs custody, he shall countersign the appropriate document in the 
space provided and shall note thereon any bad order or discrepancy. 
When available, the importing carrier’s tally slip for the merchandise 
shall be attached to the delivery ticket which accompanies the mer- 
chandise while it is being carted or lightered in bond, for the use of 
Customs officers only at destination. 


§ 125.35 Report of loss, detention, or accident. 


Any loss or detention of bonded merchandise, or any accident hap- 
pening to a licensed vehicle or lighter while carrying bonded mer- 
chandise shall be immediately reported by the cartman or lighterman 
to the district director. 


§ 125.36 Inability to deliver merchandise. 


If the warehouse is closed or the warehouseman refuses to receive 
the merchandise, the cartman shall notify the appropriate Customs 
inspector. The inspector shall promptly report the facts to the district 
director or his delegated representative for instructions. The mer- 
chandise shall then be returned to the Customs inspector, deposited in 
the public stores for safekeeping, or handled as ordered by the district 
director. 

SUBPART E—LIABILITY 


§ 125.41 Liability of cartman or lighterman. 


The cartman or lighterman conveying the merchandise including 
merchandise covered by a TIR carnet which has not been “taken on 
charge” (see section 114.22(c) (2) of this chapter), shall be liable under 
his bond for its prompt delivery in sound condition, or in no worse than 
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the damaged condition noted on the delivery ticket, if damage is so 
noted. 
(Sec. 623, 46 Stat. 759, as amended ; 19 U.S.C. 1623) 


§ 125.42 Cancellation of liability. 

The district director may cancel liquidated damages not in excess 
of $20,000 incurred under a cartman’s bond or lighterman’s bond upon 
the payment of such lesser amount, or without the payment of any 
wnount, as he may deem appropriate under the circumstances. Appli- 
cation for cancellation of liquidated damages incurred shall be made in 
accordance with the provisions of Part 172 of this chapter. 

(Sec. 623, 46 Stat. 759, as amended ; 19 U.S.C. 1623) 


PART 172——LIQUIDATED DAMAGES 


In section 172.21, paragraph (b)(4) is amended by substituting 
*112.12(a)” for “18.1”. 

In section 172.21, paragraph (b)(5) is amended by substituting 
“sections 112.22 and 112.25” for “section 21.1”, and “125.42” for 
“91.8(c)”. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


Parallel Reference Table 


{This table shows the relation of sections in revised Part 112 to 19 
CFR Parts 18, 21, 24, and 25) 


Revised Section Superseded Section 
New 
New 
18.1(c) (1); 21.1(a)_ 
18.1 
18.1 (a) & (d) 
24.19; 
25.4(35) 


112.22(a) & (b) 21.1 (a) & (b) 
112.23 New 
New 
112.25 21.1(a) 
21.1(a) 
21.1(c) 
21.6 
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Revised Section 


112.30(a) (1)-(6) 
112.30(a) (7) & (8) 
112.30(a) (9) 
112.30(a) (10) 


112.30(b) & (c) 
112.30(d) 


112.42 
112.43 
112.44 
112.45 
112.46 


112.48 (a)-—(e) 
112.49 


Revised Section 
Pea oe See ee See 
125.1 
125.2 


K Q 
BIR GNRis o ck creesces an ie caress eae ane eneaien me 


196,22 (e)}~-(e).—......--... 
Si EE le ae phate 
125.13 
125.14 
125.21 


Superseded Section 
21.6(a) 
21.6(b) 
21.1(a) 
21.8(a) 

21.1; 
21.1(2)C.M. 
21.6(c) 
21.6(d) 
21.2(a) (d) 
21.2(b) 
21.2 (c) & (d) 
21.2(f) 
21.2(g) 
21.2(h) 
21.2(e) 
21.2a(a)-—(c) 


(This table shows the relation of sections in revised Part 125 to 19 
CFR Part 21) 


Superseded Section 
New 
91.3 
21.7 (a) 
21.4(a) 
91.4(a) 
91.4(b) 
91.4(c) 
21.4(d) 
21.5 (a) & (b) 
21.5(c) 
21.5(d) 
21.7(b) 
New, 21.9 
21.9(a) 
21.9 (a) & (b) 
21.9 (a) & (b) 
21.9(b) 
21.10 
21.8(a) 
21.8(c) 
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(T.D. 73-141) 


Fines, penalties and forfeitures, and liquidated damages—Signature 
on petition 


Sections 171.11(b) and 172.11(b), Customs Regulations, relating to the signature 
on petitions, amended 


DerartMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—Bureav or Customs 
PART 171—FINES, PENALTIES, AND FORFEITURES 
PART 172—LIQUIDATED DAMAGES 


Sections 171.11(b) and 172.11(b) of the Customs Regulations were 
amended by T.D. 72-107 (37 FR 7592; April 18, 1972), to permit attor- 
neys at law and responsible supervisory employees of corporations 
to sign petitions for relief from liquidated damages and petitions for 
remission or mitigation of fines, penalties or forfeitures. The Bureau 
of Customs has, in the past as a matter of policy, accepted such peti- 
tions when they are signed by customhouse brokers. The amendment 
referred to has been interpreted to restrict that recognized practice. 
Therefore, sections 171.11(b) and 172.11(b), are further amended to 
specifically provide for customhouse brokers to undertake that activity. 

Accordingly, Parts 171 and 172 of the Customs Regulations are 
amended as follows: 


PART 171—FINES, PENALTIES, AND FORFEITURES 


Paragraph (b) of section 171.11 is amended to read: 


(b) Signature. The petition for remission or mitigation shall be 
signed by the petitioner, his attorney at law, or a customhouse broker 
representing the petitioner. If the petitioner is a corporation, the peti- 
tion may be signed by an officer or responsible supervisory employee 
thereof, an attorney at law, or a customhouse broker representing the 
corporation. 

(R.S. 251, as amended, secs. 618, 624, 46 Stat. 757, as amended, 759; 


? 


19 U.S.C. 66, 1618, 1624) 
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PART 172—LIQUIDATED DAMAGES 


Paragraph (b) of section 172.11 is amended to read : 

(b) Form. A petition for relief need not be in any particular form. 
Such petition shall set forth the facts relied upon by the petitioner 
to justify cancellation of the claim for liquidated damages, and shall 
be signed by the petitioner, his attorney at law, or a customhouse 
broker representing the petitioner. If the petitioner is a corporation, 
the petition may be signed by an officer or responsible supervisory 
employee thereof, an attorney at law, or a customhouse broker rep- 
resenting the corporation. 

(R.S. 251, as amended, secs. 623, 624, 46 Stat. 759, as amended; 19 
U.S.C. 66, 1623, 1624) 

This amendment specifically provides for customhouse brokers to 
engage in an activity which, as a matter of policy, they have been 
permitted in the past. Therefore, notice and public procedure under 
5 U.S.C. 553(b) is not required. Since the amendment lists an addi- 
tional segment of the public entitled to engage in a Customs related 
activity, good cause is found for making it effective at the earliest 
possible date under 5 U.S.C. 553(d). 

Effective date. This amendment shall be effective upon publication 
in the Federal Register. 

(014.1) 
Vernon D. Acres, 
Commissioner of Customs. 


Approved May 14, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register May 23, 1973 (38 F.R. 13556) ] 


(T.D. 73-142) 
Cotton, wool, and manmade fiber textiles—Restriction on entry 


Restriction on entry of cotton textiles and cotton textile products and wool and 
manmade fiber textile products manufactured or produced in the Republic 
of China 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., May 21,1973. 


There is published below the directive of May 9, 1973, received by 
the Commissioner of Customs from the Chairman, Committee for the 
503-009—73——-4 
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Implementation of Textile Agreements, concerning the visa require- 
ment for cotton textiles and cotton textile products and wool and 
manmade fiber textile products manufactured or produced in the Re- 
public of China. This directive amends but does not cancel that Com- 
mittee’s directive of September 27, 1972 (T.D. 72-295). 

This directive was published in the Federal Register on May 14, 1973 
(38 F.R. 12640), by the Committee. 

(343.3) 


R. N. Marra, 
Director, Appraisement 
and Collections Division. 


THE ASSISTANT SEORETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


May 9, 1973. 
CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. ComMMISSIONER: 


This directive amends but does not cancel the directive of Septem- 
ber 27, 1972 from the Chairman, Committee for the Implementation 
of Textile Agreements, which directed you to prohibit, effective on the 
date of publication and until further notice, entry into the United 
States for consumption or withdrawal from warehouse for consump- 
tion of cotton textiles and cotton textile products in Categories 1-64; 
wool textile products in Categories 101-126, 128, and 131-132; and 
man-made fiber textile products in Categories 200-243, produced or 
manufactured in the Republic of China, for which the Republic of 
China had not issued an appropriate Visa. 

Under the provisions of the bilateral Cotton Textile Agreement and 
the bilateral Wool and Man-Made Fiber Textile Agreement, both of 
December 30, 1971, between the Governments of the United States and 
the Republic of China, and in accordance with the procedures of Ex- 
ecutive Order 11651 of March 3, 1972, effective as soon as possible and 
until further notice, the directive of September 27, 1972 is amended 
by changing the first sentence of the third paragraph to read: 

“The Visa will be a stamp on the front of the original copy of the 
invoice (Special Customs Invoice Form 5515 or other successor docu- 
ment, or commercial invoice when such form is used) ; will indicate the 
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actual quantity of cotton, wool, or man-made fiber textiles and textile 
products involved in the appropriate unit or units of measure in the 
correct category or categories corresponding to the merchandise; and 
the authorized signature of the official issuing the Visa.” 

You are further directed to permit entry into the United States for 
consumption and withdrawal from warehouse for consumption of ship- 
ments of cotton, wool and man-made fiber textiles and textile products 
produced or manufactured in the Republic of China and exported 
to the United States from the Republic of China prior to April 21, 
1973, notwithstanding that the Visa is stamped on the back of the 
original copy of the invoice (Special Customs Invoice Form 5515 or 
other successor document, or commercial invoice when such form is 
used). 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton, wool, and man-made 
fiber textiles and textile products from the Republic of China have 
been determined by the Committee for the Implemenation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs being neces- 
sary to the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 


Setu M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


(T.D. 73-143) 
Cotton textiles—Restriction on entry 
Restriction on entry of cotton textile products covered by TSUSA No. 734.5045 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMS, 
Washington, D.C., May 21, 1973. 


There is published below the directive of May 7, 1973, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning the entry of cotton 
textile products covered by TSUSA No. 734.5045. 
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This directive was published in the Federal Register on May 15, 1973 
(38 F.R. 12436), by the Committee. 
9499 
(343.3) 
R. N. Marra, 
Director, Appraisement 
and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
May 7, 1973. 
COMMISSIONER OF Customs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISsIONER: 


In accordance with the procedures of Executive Order 11651 of 
March 3, 1972, you are directed, effective as soon as possible and until 
further notice, to permit entry of badminton nets of cotton textiles 
(T.S.U.S.A. No. 734.5045) without charge to the levels of restraint 
applicable to any bilateral cotton textile agreement negotiated by the 


United States under the terms of the Long-Term Arrangement Re- 
garding International Trade in Cotton Textiles done at Geneva on 
February 9, 1962. 

Further, T.S.U.S.A. No. 734.5045 will be deleted from the detailed 
description of the categories in terms of T.S.U.S.A. numbers which 
was published in the Federal Register on April 29, 1972 (37 F.R. 8802), 
as amended on February 14, 1973 (38 F.R. 4436). 

The actions taken with respect to imports of cotton textiles and 
cotton textile products produced or manufactured in the affected 
countries have been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of Cus- 
toms being necessary for the implementation of such actions, fall 
within the foreign affairs exception to the rule-making provisions of 
5 U.S.C. 553. This letter will be published in the FEDERAL 
REGISTER. 

Sincerely, 
Seto M. Bonner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 
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(T.D. 73-144) 
Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles in category 26 manufactured or produced 
in the Czechoslovak Socialist Republic 
DeprarTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., May 21, 1973. 

There is published below the directive of May 4, 1973, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation Agreements, concerning the restriction on entry into 
the United States of cotton textiles in category 26 manufactured or 
produced in the Czechoslovak Socialist Republic. 

This directive was published in the Federal Register on May 9, 
1973 (38 F.R. 12152), by the Committee. 


] 9 
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R. N. Marra, 
Director, 
A ppraisement 
and Collections Division. 


ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


May 4, 1973. 
CoMMISSIONER OF CusToMS 
Department of the Treasury 
Washington, D.C. 20229 
Drar Mr. ComMISSIONER: 


Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to the bilateral cotton textile agreement of August 29, 1969, 
as extended, between the Governments of the United States and the 
Czechoslovak Socialist Republic, and in accordance with the proce- 
dures of Executive Order 11651 of March 3, 1972, you are directed to 
prohibit, effective May 1, 1973 and for the twelve-month period extend- 
ing thorugh April 30, 1974, entry into the United States for consump- 
tion and withdrawal from warehouse for consumption of cotton textile 
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products in Category 26 (other than duck),’ produced or manufac- 
tured in the Czechoslovak Socialist Republic, in excess of the level 
of restraint for the period of 1,215,506 square yards. 

Cotton textile products in Category 26 (other than duck),? pro- 
duced or manufactured in the Czechoslovak Socialist Republic and 
which have been exported prior to May 1, 1973, shall, to the extent of 
any unfilled balances, be charged against the level of restraint estab- 
lished for such goods during the period May 1, 1972—April 30, 1973. 
In the event that the level of restraint established for that period has 
been exhausted by previous entries, such goods shall be subject to the 
level set forth in this letter. 

The level of restraint set forth above is subject to adjustment pur- 
suant to the provisions of the bilateral agreement of August 29, 1969, 
as extended, between the Governments of the United States and the 
Czechoslovak Socialist Republic which provide, in part, that within 
the aggregate limit, the limitation on Category 26 (other than duck) ? 
may be exceeded by not more than 5 percent; for the limited carryover 
of shortfalls in certain categories to the next agreement year; and 
for administrative arrangements. 

A detailed description of the categories in terms of T.S.U.S.A. num- 
bers was published in the Federal Register on April 29, 1972 (37 F.R. 
8802), as amended February 14, 1973 (38 F.R. 4436). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Czecho- 
slovak Socialist Republic and with respect to imports of cotton textile 
products from the Czechoslovak Socialist Republic have been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. There- 
fore, the directions to the Commissioner of Customs, being necessary 
to the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 

Sincerely, 
SetH M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 
1The T.S.U.S.A. Nos. for duck fabric not covered by this directive are: 
320.—01 through 04, 06, 08 326.—01 through 04, 06, 08 


321.—01 through 04, 06, 08 327.—01 through 04, 06, 08 
822.—01 through 04, 06, 0S $28.—01 through 04, 06, 08 
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(T.D. 73-145) 
Instruments of international traffic 


Certain wooden fish boxes and barrels designated as instruments of international 
traffic 


DEPARTMENT OF THE TREASURY, 
Orrice or THE COMMISSIONER OF CusToMs, 
Washington, D.C., May 21, 1973. 
It has been established to the satisfaction of the Bureau of Customs 
that wooden boxes, 24 inches by 17 inches by 6 inches, and wooden 
barrels, 32 inches in diameter at the top, 34 inches in diameter at the 
base, and having a circumference of 111 inches around the middle, 
used for the transportation of fish, are substantial, suitable for and 
capable of repeated use, and are used in significant numbers in 
international traffic. 
Under the authority of section 10.41a(a) (1), Customs Regulations, 
I hereby designate the above-described wooden boxes and barrels and 
similar boxes and barrels of approximately the same size as “instru- 
ments of international traffic” within the meaning of section 322(a), 
Tariff Act of 1930, as amended. These articles may be released under 
the procedures provided for in section 10.41a, Customs Regulations. 
(542.112) 


G. R. Dickerson, 
Acting Commissioner of Customs. 


[Published in the Federal Register May 30, 1973 (38 F.R. 14176) ] 


(T. D. 73-146) 


Bonded Carriers 


Approval and discontinuance of carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., May 22, 1973. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
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the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at end of 
list. 





Name of principal and surety 


Date of 
approval 


Filed with district 
director/area 
director; amount 





Belger Cartage Service, Inc., 2100 Walnut St., Kansas 
City, Mo., motor carrier; The Aetna Casualty & 
Surety Co. 

Boisclair & Frere, Inc., Cap de LaMadeleine, Quebec, 
Canada, motor carrier; St. Paul Fire & Marine Ins. 
Co. 

(PB 8/16/62) D 4/19/73! 

Burlington Northern, Inc., 176 E. Fifth St., St. Paul, 

Minn., rail carrier; Continental Casualty Co. 
(PB 3/2/70) D 3/2/73 2 

Dean Van Lines, Inc., 19000 8. Vermont Ave., Tor- 

rance, Calif., motor carrier; Mid-Century Ins. Co. 
D 5/2/73 

Delta Air Lines, Inc., Atlanta Airport, Atlanta, Ga., 

air carrier; Federal Ins. Co. 
D 4/12/73 

G & H Transportation, Inc., 1501 Chapin Rd., Monte- 
bello, Calif., motor carrier; Pacific Employers Ins. 
Co. 

(PB 8/17/71) D 4/5/73 

D. M. O’Connell Co., Inc., dba E. 8S. Harris & Sons, 
219 W. First St., 8. Boston, Mass., motor carrier; 
Peerless Ins. Co. 

Kirby & Kirby Inc., 1052 Spruce St., Trenton, N.J., 
motor carrier; Boston Old Colony Ins. Co. 

(PB 11/6/56) D 4/6/73 4 

Daniel R. McDuff dba Maverick Airways, P.O.B. 
511, Eagle Pass, Tex., air carrier; Maryland Ameri- 
can Gereral Ins. Co. 

Mellow Truck Express, Inc., 9801 N. Vancouver Way, 
Portland, Ore., motor carrier; Pacific Ins. Co. of 
NY. 

Kenneth D. Miller dba Miller Livestock Co., Route 8, 
Box 224, Bakersfield, Calif., motor carrier; Mid- 
Century Ins. Co. 

Minyard Trucking Co., 5120 S. Norfolk, Tulsa, Okla., 
motor carrier; The Aetna Casualty & Surety Co. 

D 1/24/73 

National Refrigerated Transport, Inc., 1925 National 

Plaza, Tulsa, Okla., motor carrier; Midland Ins. Co. 
(PB 4/19/71) D 4/12/73 5 

O.K. Motor Service Inc., 3400 S. Pulaski Rd., Chi 
cago, Ill., motor carrier; Peerless Ins. Co. 

Pan American Van Lines, Inc., 184208. Santa Fe Ave., 
Long Beach, Calif., motor carrier; Industrial Indem- 
nity Co. 

Refrigerated Transport, Inc. of Texas, 318 Cadiz St., 
Dallas, Tex., motor carrier; St. Paul Fire & Marine 
Ins. Co. 

Ric’s Transfer Co., Inc., 1765 6th Ave. S., Seattle, 
Wash., motor carrier; Pacific Ins. Co. 


See footnotes at end of table. 





10, 1973 


9, 1973 


2, 1973 


29, 1971 


. 28, 1968 


22, 1973 


- 24,1973 


6, 1973 


- 20,1973 


« 10,1973 


30, 1973 


- 18, 1970 


8, 1973 


+ 21,1973 


1, 1973 


+ 10,1973 


1, 1973 


May 4,1973 


Apr. 20,1973 


2, 1973 


. 30,1971 


- 15, 1968 


5, 1973 


1, 1973 


6, 1973 


r. 27,1973 


. 24,1973 


4, 1973 


2, 1970 


+ 12,1973 


r. 20,1978 


2, 1973 


. 25,1973 





2, 1973 





St. Louis, Mo.; 
$25,000 


Ogdensburg, 
N.Y.; $25,000 


Seattle, Wash.; 
$100,000 


Los Angeles, 
Calif.; $25,000 


Savannah, Ga.; 
$50,000 


Los Angeles, 
Calif.; $25,000 


Boston, Mass.; 
$25,000 


Philadelphia, Pa.; 
$25,000 


Laredo, Tex.; 
$25,000 


Portland, Ore.; 
$25,000 


Laredo, Tex.; 
$25,000 


Laredo, Tex.; 
$25,000 


New Orleans, La.; 
$25, 000 


Chicago, IIl.; 
$35,000 

Los Angeles, Calif.; 
$25,000 


Houston, Tex.; 
$25, 000 


Seattle, Wash.; 
$25,000 
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Name of principal and surety 


Date of 
bond 


Date of 
approval 


Filed with district 
directcr/area 
director; amount 





Geo. Wm. Rueff, Inc., 107 Camp St., New Orleans, 
La., freight forwarder; St. Paul Fire & Marine Ins. 
Co. 

D 5/15/73 

Silver Wheel Freightlines, Inc., 1321 S.E. Water Ave., 
Portland, Ore., motor carrier; Transport Indemnity 
Co. 





(PB 4/20/71) D 4/18/73 6 
Star Forwarders Inc., 92nd at State Line, Kansas 
City, Mo., motor carrier; Seaboard Surety Co. 
D 4/26/73 
B.C. Taylor (Individual), 19th St. Bypass, Sanan- 
gelo, Tex., motor carrier; Peerless Ins. Co. 
Yeary Transfer Co., Inc., 2171 Christian Rd., Lexing- 
ton, Ky., motor carrier; Reliance Ins. Co. 


Yellow Forwarding Co., 10990 Roe Ave., Shawnee Jan. 


Mission, Kansas, freight forwarder; Seaboard Surety } 


Co. 





Mar. 20,1973 


Nov. 21, 1966 


Oct. 26,1972 


Apr. 10,1973 


24, 1973 





May 


. 24,1973 


July 


Apr. 
Apr. 


Apr. 


21, 1967 


26, 1972 
24,1973 


26, 1973 





New Orleans, La.; 
$50,000 


Portland, Ore.; 
$25,000 


Chicago, IIL; 
$50,000 


Laredo, Tex.; 
$25,000 

Cleveland, Ohio; 
$50,000 

Chicago, IIL; 
$50,000 





1 Surety is Fidelity & Deposit Co. of Md. 
2 Surety is St. Paul Fire & Marine Ins. Co. 
3 Surety is Liberty Mutual Ins. Co. 

‘ Surety is Safeguard Ins. Co. 

5 Principal is Everett Lowrance, Inc. 

6 Surety is Mid-Century Ins. Co. 


(241.2) 


Leonarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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(T.D. 73-147) 
Special Classes of Merchandise—Customs Regulations amended 


Section 12.71(b) of the Customs Regulations, relating to import quotas on coffee 
from nonmember countries of the International Coffee Organization, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cnrartrer I—Bvureav or Customs 
PART 12 —SPECIAL CLASSES OF MERCIITANDISE 


In accordance with the obligations of the United States under Article 
45 of the International Coffee Agreement of 1968, the Department of 
State has requested that in the period April 1, 1973-—September 30, 1973 
(the last six months of the coffee year 1972/1973), the Bureau of Cus- 
toms authorize the entry of 2.513.244 pounds of green coffee of non- 
member origin. Accordingly, section 12.71(b) of the Customs Regula- 
tions is amended to read as follows: 


§ 12.71 Import quotas on coffee. 


* % %* 


(b) Basket quota. All coffee not specifically identified as a product 
of or shipment from a member country shall be charged to the quota of 
2,513,244 pounds of green coffee, or its equivalent, which is established 
for the period April 1, 1973-—September 30, 1973 (the last six months of 
the coffee year 1972/73). 


(Sec. 302, 82 Stat. 1348. as amended; 19 U.S.C. 1356f, E.O. 11449, 
January 17, 1969, 34 FR 917: 3 CFR 1969 Comp.) 


Since the amendment merely conforms the Customs Regulations to 
the terms of Article 45 of the International Coffee Agreement of 1968, 
good cause is found to waive notice and public procedure, as unneces- 
sary under 5 U.S.C. 553. 
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Effective date. This amendment shall be effective as of April 1, 
1973. 
(014.1) 
Vernon D. Acres, 
Commissioner of Customs. 


Approved May 17, 1973: 
Epwarp L. Morgan, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register May 31, 1973 (38 F.R. 14285) ] 


(T.D. 73-148) 
Synopses of Drawback decisions 


DEPARTMENT OF THE TREASURY, 
OrricEe or THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., May 22, 1973. 
The following are synopses of drawback rates and amendments is- 
sued January 12 to April 9, 1973, inclusive; pursuant to sections 22.1 
and 22.5, inclusive, Customs Regulations. 
(731.1) 


LronarpD LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(A) Agricultural implements and tractors, road building and 
earth moving equipment, lawn and garden implements, snowmobiles, 
hand tools, chain saws, construction space heaters, batteries and other 
similar types of products—Manufactured under section 1313(a) by 
Deere and Company, Moline, Iil., at its factories located at East Moline 
and Moline, Il.; Horicon, Wis.; and Des Moines, Ottumwa, Waterloo 
and Dubuque, Iowa, with the use of imported parts and components. 

Rate effective on articles manufactured on and after September 15, 
1971, and exported on and after October 15, 1971. 

Rate issued by Regional Commissioner of Customs, Chicago, IIl., 
March 14, 1973. 


(B) Beryllium, high purity, in the form of powder, flakes, ingots 
and machined configurations.—Manufactured under section 1313 (a) 
by Kawecki Berylco Industries, Inc., Reading, Pa., at its Temple, Pa., 
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Hazelton, Pa., and Boyertown, Pa., factories, with the use of imported 
beryllium (unwrought cast ingots (billet) and electrolytic flakes). 
Rate effective on articles manufactured on and after January 1, 1971, 
and exported on and after February 10, 1971. 
Rate issued. by Regional Commissioner of Customs, Baltimore, Md., 
January 22, 1973. 


(C) Blankets, rubber, offset —T.D. 55252-C, covering offset rubber 
blankets manufactured under section 1313(a) by William Recht Co., 
Inc.. New York, N.Y., at its Brooklyn, N.Y., factory, with the use of 
imported printers rubberized blanketing, amended to cover a change 
in the location of the company’s office and factory to Jersey City, N.J. 

Amendment effective on articles manufactured and exported on and 
after September 1, 1971. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., February 26, 1973. 


(D) Booster cable sets, aluminum.—Manufactured under section 
1313(a) by A. K. Electric Corp., Brooklyn, N.Y., with the use of im- 
ported seven strand aluminum wire. 

Rate effective on articles manufactured on and after June 10, 1972, 
and exported on and after June 24, 1972. 

Rate issued by Regional Commissioner of Customs, New York, N.Y., 
March 19, 1973. 


(E) Cane splits for the manufacture of musical instrument reeds.— 
Manufactured under section 1313(a) by Rico Import Co., Sun Valley, 
Calif., with the use of imported cane tubes. 

Rate effective on articles manufactured on and after December 1, 
1972, and exported on and after March 6, 1973. 

Rate issued by Regional Commissioner of Customs, Los Angeles, 
Calif., March 16, 1973. 


(F) Copper and copper alloy products; and nickel alloy prod- 
ucts.—T.D. 46098—B, as amended and extended, covering, among other 
things, copper and copper alloy products manufactured under section 
i313(b) by Anaconda American Brass Co., Waterbury, Conn., at its 
factories located at Waterbury, Torrington, and Ansonia, Conn. ; Buf- 
falo, N.Y.; Detroit, Mich., and Kenosha, Wis., with the use of copper 
and zine; and nickel alloy products manufactured by the company at 
its said factories under sect:.n 1313(a) with the use of imported nickel, 
further amended (1) to cover the said articles manufactured at an ad- 
ditional factory located at Paramount, Calif.; and (2) to cover the 
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foregoing articles manufactured by the Anaconda Co., Waterbury, 
Conn., successor’, at its above-named factories. 

Amendment effective on articles covered by amendment (1), above, 
which are manufactured and exported on and after January 1, 1973, 
and on the articles covered by amendment (2), above, which are ex- 
ported on and after January 1, 1973, the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., March 8, 1973. 


(G) Digital flight simulator visual systems.—Manufactured under 
section 1313(a) by Singer Co., Simulator Products Div., Binghamton, 
N.Y., with the use of imported terrain simulators, airfield services 
trays and fibre optics. 

Rate effective on articles manufactured on or after January 12, 1972, 
and exported on and after December 1, 1972. 

Rate issued by Regional Commissioner of Customs, Boston, Mass., 
February 22, 1973. 


(H) Fans, oscillating —Manufactured under section 1313(a) by 
Lasko Metal Products, Inc., West Chester, Pa., with the use of im- 
ported oscillating fan component parts. 

Rate effective on articles manufactured on and after December 7, 
1972, and exported on and after December 20, 1972. 

Rate issued by Regional Commissioner of Customs, Baltimore, Md., 
March 23, 1973. 


(1) Feather products.—T.D. 43997-C, covering the above-named 
articles produced under section 1313(a) by Northern Feather Works, 
Inc., Newark, N.J., with the use of imported crude feathers and downs, 


amended to cover a change in name of company to Northern Feather, 
Ine. 


Amendment effective on articles exported on and after January 1, 
1971, the date of the name change. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., March 28, 1973. 


(J) Jagnesium owvide—T.D. 67-146-N, covering magnesium ox- 
ide manufactured under section 1313(a) by Muscle Shoals Electro- 
chemical Corp., Tuscumbia, Ala., with the use of imported calcined 
magnesite, amended to cover the said product manufactured by Glas- 
rock Products, Inc., Atlanta, Ga., successor, at its factory located at 
Tuscumbia, Ala. 

Amendment effective on articles exported on and after December 31, 
1969, the date of succession. 
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Amendment issued by Regional Commission of Customs, New Or- 
leans, La., February 22, 1973. 


(K) Micro Ion Mills and sputtering systems.—Manufactured 
under section 1313(a) by Technics Inc., Alexandria, Va., with the use 
of imported microscopes. 

Rate effective on articles manufactured on and after January 1, 1973, 
and exported on and after January 31, 1973. 

Rate issued by Regional Commissioner of Customs, Baltimore, Md., 
March 23, 1973. 


(L) Mortar, high temperature bonding.—Manufactured under sec- 
tion 1313(a) by Quigley Co., Inc., New York, N.Y., at its Old Bridge, 
N.J., factory, with the use of imported magnesite. 

Rate effective on articles manufactured on and after September 13, 
1972, and exported on and after September 18, 1972. 

Rate issued by Regional Commissioner of Customs, New York, N.Y., 
April 9, 1973. 


(M) Nickel steel blanks.—T.D. 70-189-P, covering bi-metal strip 
and wire and wire lead frames manufactured under section 1313 (b) by 
Texas Instruments, Inc., Div. of Texas Instruments Incorporated, 
Attleboro, Mass., with the use of steel alloy and other metal alloys, 
amended to cover the nickel steel blanks manufactured under section 
1313 (a) with the use of imported nickel strip. 

Amendment effective on articles manufactured on and after April 1, 
1972, and exported on and after May 1, 1972. 

Amendment issued by Regional Commissioner of Customs, Boston, 
Mass., February 27, 1973. 


(N) Pear flakes, dehydrated—Manufactured under section 1313 
(a) by Valley Evaporating Co., Yakima, Wash., at its factory in 
Cowiche, Wash., with the use of imported fresh Bartlett pears. 

Rate effective on articles manufactured on or after September 21, 
1970, and exported on or after September 25, 1970. 

Rate issued by Regional Commissioner of Customs, San Francisco, 
Calif., March 6, 1973. 


(O) Pens, fountain and ball, and mechanical pencils—Manu- 
factured under section 1313(a) by The Parker Pen Co., Janesville, 
Wis., with the use of imported cap and barrel shells, and fountain pen 
parts. 

Rate effective on articles manufactured on and after January 20, 
1971, and exported on and after April 13, 1971. 
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Rate issued by Regional Commissioner of Customs, Chicago, IIl., 
March 14, 1973. 


(P) Peppermint oil, crude——Manufactured under section 1313(a) 
by J. Manheimer, Inc., Long Island City, N.Y., with the use of im- 
ported Menthol U.S.P. 

Rate effective on articles manufactured and exported on and after 
December 14, 1972. 

Rate issued by Regional Commissioner of Customs, New York, 
N.Y., February 5, 1973. 


(Q) Photographic prints —Manufactured under section 1313(a) 
by Film Corporation of America, Jenkintown, Pa., at its factory 
located in Philadelphia, Pa., with the use of imported sensitized photo- 
graphic paper. 

Rate effective on articles manufactured and exported on and after 
September 1, 1971. 

Rate issued by Regional Commissioner of Customs, New York, N.Y., 
March 14, 1973. 


(R) Plywood panels and doorskins.—Manufactured under section 
1313(a) by Watson Plywood, Inc., Long Beach, Calif., with the use 
of imported unfinished plywood. 

Rate effective on articles manufactured on and after December 12, 
1972, and exported on and after December 22, 1972. 

Rate issued by Regional Commissioner of Customs, Los Angeles, 
Calif., February 26, 1973. 


(S) Reeds for musical instruments.—Manufactured under section 
1313(a) by Roy J. Maier Corp., Sun Valley, Calif., with the use of 
drawback cane splits. 

Rate effective on articles manufactured on and after January 2, 1973, 
and exported on and after January 11, 1973. 

Rate issued by Regional Commissioner of Customs, Los Angeles, 
Calif., March 16, 1973. 


(T) Rubber, synthetic—T.D. 69-240-X, as amended by T.D. 71- 
135-R, covering, among other things, synthetic rubber manufactured 
under section 1313(b) by Ameripol, Inc., Cleveland, Ohio, at the com- 
pany’s Orange, Tex., factory, with the use of isoprene, further amended 
to cover such products manufactured by B. F. Goodrich Chemical Co., 
Div. of The B. F. Goodrich Co., Cleveland, Ohio, successor. 

Amendment effective on articles exported on and after January 1, 
1972, the date of succession. 


5O8-009—T3 5) 
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Amendment issued by Regional Commissioner of Customs, Balti- 
more, Md., January 12, 1973. 


(U) Scheelite, synthetic—T.D. 71-201-L, covering synthetic 
scheelite manufactured under section 1313(b) by The Chem-Met Co., 
Inc., Clinton, Md., with the use of tungsten scrap, amended to cover 
synthetic scheelite manufactured under section 1313 (a) with the use of 
imported metal tungsten bearing material, tungsten scrap, and un- 
wrought tungsten alloys. 

Amendment effective on articles manufactured on and after 
August 1, 1970, and exported on and after October 29, 1970. 

Amendment issued by Regional Commissioner of Customs, Balti- 
more, Md., March 23, 1973. 


(V) Tin plate, coated Manufactured under section 1313(a) by 
Western Metal Decorating Co., Cucamonga, Calif., with the use of 
drawback tin plate sheets. 

Rate effective on articles manufactured on and after January 1, 
1971, and exported on and after May 12, 1971. 

Rate issued by Regional Commissioner of Customs, Los Angeles, 
Calif., February 1, 1973. 


(W) Tractor-scrapers—Manufactured under section 1313(a) by 
Westinghouse Air Brake Co., Peoria, Ill., at its factory located at 
Toccoa, Ga., with the use of imported diesel engines. 

tate effective on articles manufactured on and after December 1, 
1971, and exported on and after December 29, 1971. 


Rate issued by Regional Commissioner of Customs, Miami, Fla., 
March 22, 1973. 


(X) Wall paneling, prefinished—Manufactured under section 
1313(a) by Plywood Panels, Inc., New Orleans, La., with the use of 
imported plywood panels. 

Rate effective on articles manufactured on and after March 25, 1971, 
and exported on and after April 14, 1971. 


Rate issued by Regional Commissioner of Customs, Chicago, T1., 
January 24, 1973. 


(Y) Wire and wire products—T.D. 56215-Z, as amended by 
T.D.’s 69-218-J and 73-9-Z, covering wire and wire products manu- 
factured under section 1318(b) by Davis Wire Corp., Los Angeles, 
Calif., at its factories located at Los Angeles, City of Industry, and 
Hayward, Calif., and Kent, Wash., with the use of steel wire rod in 
coils, amended to cover a change of name to Davis Walker Corp. 
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Amendment effective on articles exported on and after May 1. 1972, 
the date the name was changed. 

Amendment issued by Regional Commissioner of Customs, Los 
Angeles, Calif., February 26, 1973. 


(Z) Yarn, nylon—Manufactured under section 1313(a) by Cour- 
taulds North America Inc., New York, N.Y., at its factory located at 
LeMoyne, Ala., with the use of imported polyamide spinning chips. 

Rate effective on articles manufactured on and after February 7, 
1973, and exported on and after February 27, 1973. 

Rate issued by Regional Commissioner of Customs, New Orleans, 
La., March 7, 1973. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1099) 


Tue Unrrep States v. Howarp Harrry. Inc., ALso KNown As Howarp 
Harrry Co. anp Howarp Harrry Nos. 5490-5491 (—F2d—) 


1. CLASSIFICATION OF Imporrs—MAnriInr ENGINES witH REVERSED AND 
Repuction Grars—TSUS 


Appeal by the Government from decisions and judgments of the 
Customs Court which sustained the importer’s protest against classi- 
fication of marine diesel engines with reverse and reduction gears as 
parts of yachts or pleasure boats under item 696.15 TSUS. Customs 
Court held the merchandise was properly classifiable under item 
660.42 TSUS as compression-ignition engines, Reversed. 

Irem 696.15 TSUS 


Customs Court held that classification under item 696.15 TSUS 
Was improper as a matter of law for the reason that it considered 
that section limited to parts of yachts or pleasure boats which were 
owned by a U.S. resident or imported for sale to a U.S. resident. The 
court viewed these engines as articles of commerce per se and did not 
meet the requirements for classification under item 696.15 and cited 
its decision in Haton Manufacturing Co. v. United States, 66 Cust. 
Ct. 298, C.D. 4207 (1971). This court reversed the Customs Court 
on that point in Haton Manufacturing Co. v. United States, 60 
COPA, 469 F.2d 1098, C.A.D. 1076 (1972) and we adhere to that 
decision. 


Ip. 


The addition of components to an engine not essential to a basic 
engine make it more than an engine even though the components are 
integrated with and dedicate it to a special purpose. In this case 
the addition to the engine of a marine transmission adapted the 
engine to its intended use as a marine auxiliary. This made them 
“more than” engines for tariff purposes. 


66 
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United States Court of Customs and Patent Appeals, May 17, 1973 
Appeal from United States Customs Court, C.D. 4296 
[Reversed.] 


Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, Cus- 
toms Section, Patrick D. Gill for the United States. 
Robert Glenn White (Glad and Tuttle), attorney of record, for appellee. 


(Oral argument March 26, 1973 by Mr. Gill and Mr. White] 


3efore MARKEY, Chief Judge, Rich, BALDWIN, LANE, Associate Judges, and 
Atmonp, Senior Judge. 


Atmonp, Senior Judge. 

[1] These are appeals from the decisions and judgments of the 
United States Customs Court, 67 Cust. Ct. 284, C.D. 4286 (1971) and 
67 Cust. Ct. 352, C.D. 4296 (1971). The two cases involved three pro- 
tests which were consolidated for trial but thereafter one protest 
(67/60386) was severed from the others (protests 67/62901 and 
67/65030), for reasons not material here, and decided as C.D. 4286. 

The decision in C.D. 4286 sustained the appellee’s protest of the clas- 
sification of merchandise invoiced as ALBIN Marine Diesel Engine 
type AD-2 with reverse and reduction gears, under item 696.15, Tariff 
Schedules of the United States (TSUS), as parts of yachts or pleas- 
ure boats and dutiable at 12 percent ad valorem. The court held the 
merchandise to be dutiable at 10 percent ad valorem under item 660.42, 
TSUS, as compression-ignition engines. The lower court subsequently 
held the decision in C.D. 4286 to be controlling in C.D. 4296 involving 
the two severed protests, since the marine engines involved in each 
case “are the same in all material respects.” 

The pertinent portions of the statutes involved are: 


Tariff Schedules of the United States: 


Classified under: 





Yachts or pleasure boats, regardless 
of length or tonnage, whether 
motor, sail, or steam propelled, 
owned by a resident of the United 
States or brought into the United 
States for sale or charter to a resi- 
dent thereof, whether or not such 
yachts or boats are brought into the 
United States under their own 
power; and parts thereof: 

Yachts or pleasure boats: 


*® * oe * 


503-0098—73——6 
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Item 696.15 Parts 12% ad val. 
Claimed under: 
Internal combustion engines and 
parts thereof: 
Piston-type engines: 
oe * 
Other: 
Item 660.42 Compression - ignition 
CRE cee 10% ad val. 

Appellant contends that the imported engines with marine trans- 
missions are more than engines and, therefore, the original classifica- 
tion should have been sustained. 

[2] The Customs Court held that classification under item 696.15 
as parts of pleasure boats was improper as a matter of law. Its reason 
was that classification under that provision “is limited in its applica- 
tion to parts of yachts or pleasure boats which are either owned by « 
resident of the United States or are brought into the United States 
for sale to a resident of the United States.” Since, in its view, the mer- 
chandise was an article of commerce per se, the court held that the 
merchandise did not meet the requirements for classification under 
item 696.15, citing its decision in Laton Manufacturing Co. v. United 
States, 66 Cust. Ct. 293, C.D. 4207 (1971). The portion of that deci- 
sion pertinent here was reversed by this court in aton Manufacturing 
Co. v. United States, 60 CCPA 469 F.2d 1098, C.A.D. 1076 (1972). 

We adhere to our decision in Laton. Therefore, the only issue re- 
maining in this case is whether the imported engines with marine 
transmissions are “more than” engines as urged by appellant. The 
lower court held that they were not. We reverse as we agree with 
appellant that classification within item 660.42 would be improper. 

The record here reveals that the engines in issue are used as marine 
auxiliaries, i.e., their normal use is to power sailboats in and out of 
channel and when there is no wind to afford propulsion. They are 
equipped with a component described as a marine transmission which 
is a forward, neutral and reverse clutching mechanism including for- 
ward and reverse gears. The transmission is joined to the engine in a 
housing and can be removed without affecting the operation of the 
engine by plugging up the oil sump to prevent loss of oil caused by the 
removal of the transmission. This removal, though possible, is not a 
practical operation. 

The record also reflects that the involved engines could be used for 
purposes other than providing motive power for a boat. The gears 
serve to give higher torque at low vehicle speed or to give a change in 
torque but do not affect the horsepower or actual running of the engine. 
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From the record we are convinced that a transmission, though in this 
case an integral part of the engine as imported, is not an essential part 
of an engine. 

This court in Servo-T ek Products Co. v. United States, 57 CCPA 13, 
416 F. 2d 1398, C.A.D. 969 (1969), held that an item consisting of an 
electric motor and a gear train, fastened together to form a single 
operating unit, was “more than” a motor. More recently, in United 
States v. ACEC Electric Corp., 60 CCPA —, — F. 2d —, C.A.D. 1091 
(1973), a similar result was reached in a case where the imported item 
was an electric motor with which was integrally housed a clutch mech- 
anism. In combination, these elements formed a single operating unit. 
In operation, the motor ran continuously while the clutch mechanism 
functioned to allow a drive pulley to be engaged and disengaged. Al- 
though the sole use to which the unit was put was as a power source for 
an industrial sewing machine, it was held to be “more than” a motor. 

[3] We think those decisions dictate a reversal of the lower court 
in this case. In each of those cases a basic engine, specifically an elec- 
tric motor, was modified by the addition of components not essential 
to a basic engine. In ACEC, as is true here, the added components were 
integrated with the engine and dedicated it to a particular purpose, 
but these special features did not preclude a determination that it was 
“more than” an electric motor. We see no room for a different con- 
clusion here. 

In the instant case the engines are used as marine auxiliaries to 
power sailboats. The transmission as a clutching mechanism for for- 
ward and reverse gears serves to adapt the basic engine to its intended 
use as part of a sailing vessel. Therefore, we think that the addition of 
transmissions to those engines made them “more than” compression- 
ignition engines for tariff purposes. 

Accordingly, we reverse the decisions and judgments of the Customs 
Court and remand with directions that judgments be entered affirming 
the classifications under item 696.15, TSUS. 


(C.A.D. 1100) 
Fuuis Sirver Co., Inc. v. Tue Unirep Srares No. 5494 (—F2d—) 


1. ReEAPPRAISEMENT—SILVER-PLATED HoLLOWWARE 


Judgment of Appellate Term of Customs Court sustaining ap- 
praisement of silverplated hollowware on basis of constructed value 
under 402(d) of Tariff Act of 1930, as amended, affirmed. 
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[Affirmed. ] 


Lane, Young & Fox, attorneys of record, for appellant. James G. McGoldrick, 
of counsel. 

Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, John N. Politis for the United States. 


[Oral argument March 26, 1973 by Mr. McGoldrick and Mr. Politis] 


Before Markey, Chief Judge, Ricu, BALpwin, LANgE, Associate Judges, and 
ALMOND, Senior Judge. 


Per Curiam. 


[1] This appeal is from the decision and judgment of the United 
States Customs Court, Third Division, Appellate Term, 67 Cust. Ct. 
564, A.R.D. 293 (1971), affirming the decision and judgment of the 
single judge, 63 Cust. Ct. 647, R.D. 11688, 308 F. Supp. 704 (1969), in 
a& reappraisement proceeding involving the proper dutiable value of 
certain silverplated hollowware exported from England. Appraisement 
on the basis of constructed value under section 402(d) of the Tariff 


Act of 1930, as amended, was sustained on the ground that appellant 
had failed to establish that the prices paid fairly reflected market 
value of the goods and thus had not proven the correctness of the 
‘claimed basis of export value under section 402(b), as amended. 

Finding no reversible error below, we affirm the judgment of the 
Appellate Term of the Customs Court. 
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Protest Decision 


(C.D. 4423) 
S. G. B. Sreet Scarrotptne & Suortmne Co., Inc. v. Untrep STATES 
Metal products—Shoring equipment 


Snorinc Equrpment—MaAcuHInrs—MULTIFUNCTION ARTICLES 


A shore-frame system consisting of base plates with bottom jacks, 
shore frames which may be stacked one on top of the other, cross 
bracing, adjustable screw assembly, shore staff assembly, and shore 
head, used in the construction industry to shore formwork into which 
reinforced concrete is poured, as a temporary support until the load 
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can sustain itself, is more than a jack or lifting machinery. Its fune- 
tions of supporting and distributing the weight and resisting lateral 
forces, and its self-contained bracing which contributes stability and 
safety and enables a temporary structure of great height to be 
erected are coequal with the adjusting function of the jacks. There- 
fore, the system cannot be classified under the provision for jacks 
and lifting machinery in item 664.10, Tariff Schedules of the United 
States. An item which is more than a certain article cannot fall 
within the provision for that article. 


Court No. 72-5-00981 
Port of New York 
[Judgment for defendant. ] 
(Decided May 10, 1973) 


Siegel, Mandell & Davidson (Allan H. Kamnitz of counsel) for the plaintiff. 
Harlington Wood, Jr. Assistant Attorney General (John A. Gussow, trial 
attorney), for the defendant. 


Rao, Judge: The merchandise in this case consists of shore-frame 
systems and parts, classified as articles of iron or steel under item 
657.20, Tariff Schedules of the United States, as modified, and claimed 
to be dutiable as jacks or lifting machinery or parts thereof under 
item 664.10, as modified. 

The pertinent provisions of the tariff schedules, as modified by 
Presidential Proclamation 3822 (T.D. 68-9), are as follows: 

Articles of iron or steel, not coated or 
plated with precious metal : 
Cast-iron articles, not alloyed: 


% m a % 


Other articles: 


oo a % % i % % 
657.20 Other 11% ad val. 
* a ie ie * % a 

664.10 Elevators, hoists, winches, cranes, jacks, 

pulley tackle, belt conveyors, and other 

lifting, handling, loading, or unloading 

machinery, and conveyors, all the fore- 

going and parts thereof not provided for 

in item 664.05 % ad val. 


1 While eight entries were covered by the protest and are listed in the summons and the 
schedule attached to the complaint, plaintiff states in its brief that it “has neither 
included in its complaint nor adduced evidence with regard to entries 200067 and 124942 
also the subject of the summons herein.” 

Defendant has admitted that the articles covered by entries 213667, 255856, 215479, 
and 240881 are entireties. The remaining entries (200068 and 180732) are claimed to cover 
parts of the shore-frame system. 
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At the trial plaintiff called Robert A. O'Callaghan, managing 
partner of 8.G.B. Epic, a company owned by O'Callaghan Bros. and 
S.G.B. Steel & Scaffolding; Robert M. Heiner, civil engineer, pres- 
ently director of construction services for George A. Fuller Company, 
a general building contractor, and formerly in charge of heavy con- 
struction for Walsh Construction Company; and Richard J. Hlavae, 
chief engineer of S.G.B. Epic, formerly chief engineer of WACO 
Scaffolding & Shoring Co., a competitor. Defendant called Dr. Morris 
M. Fialkow, civil engineer, chief of the design branch of the New 
York District of the Army Engineers, and Frederick A. Petersen, 
president of a business association management firm which manages 
the Scaffolding & Shoring Institute, a trade association whose object 
is the development of safety information pertinent to the use of scaf- 
folding and shoring. 

According to the record presented, a shore-frame system consists 
of a number of components fitted and used together to shore formwork 
into which reinforced concrete is poured, as a temporary support until 
the load can sustain itself. 

A shore frame is composed of two parallel poles connected by hori- 
zontal bars. Those depicted on exhibit 1 (a flyer of S.G.B. Epic) vary 
in height from 3 to 6 feet and in width from 2 to 4 feet. Other compo- 
nents are the base plate assembly, the adjustment screw assembly or 


hottom jack, the staff connector or upper jack, the shore staff assembly, 
the shore heads, and the cross braces. 


Mr. Hiener described their assembly and use as follows: 

Exhibit 2 [another flyer] on the back of the sheet shows a 
complete assembly of a shore frame system, wherein the base 
plates with bottom jacks are set, either on a previously poured 
floor below or on the ground, * * *. On top of those shore frames 
themselves, either one shore rnin or more than one shore frame 
stacked on top of that, then comes the part described in here as 
the staff connector, on top of that then would come the shore staff 
assembly, and placed on top of that is the head. These are 
assembled generally by carpenters assisted by EW, When one 
frame is set up, one frame consisting of two jacks, a frame jack, 
staff connectors, and head, the second one is set up and the two are 
braced together with cross-braces connected by the cross-brace pin. 
On top of that then in either the U-head or flat plate is the form 
system. Now, the jacks at this particular stage are used to adjust 
to the approximate height of the floor. We will say there is, as in 
this room, an 18 or 20-foot ceiling, this assembly is made to 
approximately 18 feet from the underside of the slab. The form 
systems [sic] which consists of beams and joist connectors, either 
wood or timber or steel, is set on that. The form face, either ply- 
wood or board, is put on top of that and the form is approximately 
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set. At this stage of the game, then, the engineers would establish 
the exact grade of the underside of the floor. Wl.en that grade is 
established then the carpenters, by the use of either or both the 
upper and lower jacks, adjust that form to its exact height. 

Concrete is then poured. Later - from 3 to 20 days —- when the con- 
crete has acquired sufficient strength to carry its own load, the heads 
with the forms are lowered by either or both of the jacks and the forms 
are removed. The shore-frame assembly is taken off the job or used 
again where another slab is to be poured. 

Photographs illustrating the use of the S.G.B. or similar shore- 
frame systems in the construction of buildings were received in evi- 
dence as collective exhibits 3 and 4. Collective exhibit 4 depicts a 
structure consisting of many shore frames stacked on top of each 
other and connected by cross braces, attaining what appears to be a 
considerable height. 

According to plaintiff's witnesses, all of the parts are necessary to 
the functioning of the shore-frame system. The base is needed to spread 
the load at the bottom and the bottom screw assembly is necessary for 
the basic adjustment. The shore frame acts as the connector or a truss, 
a load-bearing competent to transfer the load from the top through 
to the base. The staff connector is necessary for the final adjustment ; 
the shore staff assembly gives a rough adjustment to start with, and 
the head supports the structural system carrying the form. 

Mr. Hlavac stated that the system is warranted as a system. The 
component parts are not, and are never sold or rented exclusively as 
parts. The equipment is tested in its entirety and the allowable load 
is obtained by testing the entire tower or system. 

A portion of exhibit 1 was marked in evidence as exhibit 1—A. It 
depicts a single-pole vertical adjustable steel shore. Mr. O’Callaghan 
testified that it performs the same function as the shore-frame system, 
but. that the latter takes a greater load and is a much safer piece of 
equipment. Both can be used on the same job to support reinforced 
concrete. Four pole shores tied together would act like a shore-frame 
system. However, a single-pole shore, free standing, could not ade- 
quately support concrete formwork. 

Mr. Heiner also stated that a single-pole adjustable shore performs 
the same function as the shore-frame system, but it carries considerably 
less load. It is not as flexible and therefore not as economical in that 
it has an extended height of a maximum of 16 feet, whereas by stacking 
shore framing, you can go up to practically any height. The use of 
single-pole shores is not as safe in that the bracing between them is 
left to field work rather than a competently designed and factory- 
assembled system. A single-pole shore standing alone does not offer any 
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significant resistance to lateral forces. It does not constitute a struc- 
turally stable system. The shore-frame system, on the other hand, does 
resist lateral loads. 

According to the witness when single-pole shores are used, they are 
interconnected by going from a nailer plate on one shore to another 
nailer plate on another shore. The devices used to brace these shores 
are not part of the shores themselves. 

Mr. Hlavac stated that the shore-frame system and the single-pole 
shore perform the same function in shoring or supporting poured-in- 
place concrete and formwork. The advantage of the system as compared 
to the single-pole shore is stability and the ability to go to unlimited 
heights. 

Mr. Petersen said that a single-pole shore is normally used braced or 
attached to some other item. Unbraced single-pole shores are unsafe 
and illegal. 

Dr. Fialkow also testified that the single-pole shore is unstable and 
unsafe under the action of lateral forces. He said that the shore-frame 
system can transmit applied horizontal forces, forces applied at the 
level of the forms above, and can drift them safely through the bracing 
system down onto the supporting floor below. Furthermore, points of 
support are provided along the length of the verticals so as to increase 
their capability for carrying axial vertical force. The single-pole shore 
cannot transmit horizontal forces and has a limited capability for 
carrying axial force. The shore-frame system can be considered as a 
safe system under the loads which can be expected in supporting con- 
erete. A system of single-pole shores without auxiliary bracing would 
not be safe. Such shores are not stable in and of themselves and a sys- 
tem of them would be unstable, unsafe, and ready for collapse under 
the anticipated load. 

According to Mr. Hiener it is normal in the construction industry 
to use a shore-frame system because it provides a safe, efficient, eco- 
nomical method of supporting a forming system or a forming struc- 
ture. In his opinion, the system is a machine because “it increases a 
force, the force applied in the jack handle or the jacking mechanism. 
That can be applied by one man” to lift a portion of the forming sys- 
tem. The direction of the force is changed since by turning the handle 
horizontally the form system is raised. In his opinion the whole system 
is a jack or lifting device. He admitted, however, that the term “jack- 
ing device” was not commonly used in the trade to characterize a 
shore-frame system. That equipment is commonly referred to, bought, 
and sold as a shore-frame system. 
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Mr. Hlavac considered the system to be a machine because it utilizes 
mechanical advantage to raise or lower concrete forms both at the 
initial stages of erection and at the time of stripping the forms. 

Dr. Fialkow testified that the principal function of the shore-frame 
system was carrying the intended load of concrete in the forms. It 
could perform that function without the adjustment screw assembly 
and the staff connector. Their purpose could be accomplished by shims 
or wedges. He said the floor system is required to be at a particular level 
and that the screw assemblies and staff connectors serve the accessory 
function of adjustment of the length of the axial members so as to 
result in the floor being at the proper level. He testified that the system 
was basically for carrying vertical and horizontal loads and was sim- 
ilar to any other framework for such purposes. He admitted that the 
system depicted in exhibit 2 could not perform one of its intended 
functions, that of extending and contracting its members, without the 
adjustment screws. However, he would not characterize the whole sys- 
tem as a machine, although it has the ability for upward and down- 
vard movement. 

Mr. Petersen had never heard the shore-frame system referred to 
asa jack, jacking device, or jacking system. He considered the adjust- 
ment screw or jacking portion of the structural system an accessory, 
an opinion based on information from experts in the industry. He did 
not think the system was normally used for lifting but that it was used 
for adusting, meaning some slight changes in plumbness. He accepted 
the industry definition of accessories as including the adjustment 
devices. 

Plaintiff claims that the shore-frame system is merely an improve- 
ment over the single-pole vertical shore which was held classifiable 
as a machine under the Tariff Act of 1930. Acrow, Incorporated, et al. 
v. United States, 32 Cust. Ct. 356, Abstract 57727 (1953) ; Rea-Spanall, 
lne. v. United States, 60 Cust. Ct. 141, C.D. 3291 (1968) ; Brauner &: 
Company v. United States. 59 CCPA 24, C.A.D. 1080, 451 F.2d 646 
(1971). Plaintiff concedes that the single-pole shore was not designed 
to resist lateral force and required auxiliary bracing, and contends 
that the shore-frame system was designed to overcome the short- 
comings of the single-pole shore and was equivalent to four such 
shores tied together with the addition of another jack. 

Defendant argues that the shore-frame system, while having adjust- 
rent mechanism which performs a jacking function, does not fall 
within the common meaning of jacks or other lifting machinery. It 
claims that it is more than a jack, but is rather a self-contained system 
providing lateral support without the need for additional bracing 
which the single-pole shore requires. 
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Under the Tariff Act of 1930, it was held in Acrow, [acorporated, 
et al. v. United States, supra, that an adjustable single-pole shore, used 
to raise and lower forms into which concrete was to be poured, con- 
stituted a complex combination of mechanical parts, one of the pur- 
poses of which was to lift loads, and was classifiable as a machine. 

In Rewx-Spanall, Inc. v. United States, supra, similar shores had 
been classified as machines under paragraph 372, Tariff Act of 1930, 
and were claimed to be dutiable as columns, posts or structural shapes 
under paragraph 312. The court held, however, that the terms “col- 
umns” and “posts” denoted articles of unitary construction and did 
not embrace an assemblage of mobile parts comprising a jack. 

In Brauner & Company v. United States, supra, the court held that 
since the adjustable shore might be used to raise the empty wooden 
form before the concrete was poured therein, it was more than a mere 
column or post and fell within the definition of a machine, as a device 
consisting of two or more resistant parts, which, by predetermined 
intermotion, may serve to transmit or modify force or motion so as 
to produce some effect or do some desired work. 

In a case arising under the Tariff Schedules of the United States, 
Laurence Myers Scaffolding Co. v. United States, 57 Cust. Ct. 333, 
C.D. 2809, 259 F. Supp. 874 (1966), appeal dismissed, 56 CCPA 133 
(1967), bridge overhang shores, highway shores, and building shores, 
consisting of tubular portions placed one on top of the other, having 
an adjustment device or jack, were assessed with duty under item 
657.20, as articles of iron or steel, not more specifically provided for. 
It was claimed that they were classifiable under item 652.94, as columns, 
pillars, posts or similar structural units. This claim was overruled on 
the ground that a column, pillar, or post, when ready for use, is a uni- 
tary element providing upright support to a building or structure, 
and that the imported merchandise, although construction equipment, 
was not a structural unit similar toa column, pillar, or post. 

In 8.G.B. Epic Co., Inc. v. United States, 70 Cust. Ct. —, P73/86 
(1973), it was held, in view of defendant’s answer to the complaint, 
that vertical steel shores in all material respects the same as the mer- 
chandise involved in Acrow, Incorporated, et al. v. United States, 
supra; Rex-Spanall, Inc. vy. United States, supra, and Brauner & 
Company v. United States, supra, were classifiable under item 664.10, 
Tariff Schedules of the United States, as jacks and other lifting 
machinery. 

The merchandise here is not the same in all material respects as the 
single-pole adjustable shores involved in the prior cases since it in- 
cludes shore frames, cross braces, and adjustment screw assemblies 
as well. All of the components are required for the shore-frame system, 
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which is welded and cannot be broken down into separate adjustable 
steel shores. The system includes within itself not only adjustable 
steel shores, but the bracing necessary to provide lateral support 
so that the shoring may function safely and efficiently and support 
the load until the concrete has hardened. The system, by means of 
stacking shore frames one on top of another, allows a structure to be 
built to any height required for supporting formwork in which con- 
crete is poured, e.g., for floors, during the construction of a building. 
The jacks make necessary adjustments at the ground level and at the 
top but the system itself is more than a jack. It is construction equip- 
ment consisting of a self-supporting temporary structure having jack- 
ing devices to lift the heads to the proper height for holding the form- 
work. The other functions of the system, supporting and distributing 
the weight of the load, and resisting lateral forces, and its self- 
contained bracing which contributes stability and safety and enables 
2 temporary structure of great height to be erected, are coequal with 
that of the jacks. In the single-post shores, on the other hand, the 
jacking function is primary, since the shore per se cannot safely sup- 
port a load but must be braced. 

Plaintiff's claim that the merchandise is classifiable as a jack or 
lifting machine cannot be sustained since an item which is more than 
a certain article cannot fall within a provision for that article. United 
States v. The A. W. Fenton Company, Inc., 49 CCPA 45, C.A.D. 
794 (1962); Cragston Corporation v. United States, 51 CCPA 27, 
C.A.D. 832 (1963) ; United States v. Flex Track Equipment Ltd. et al., 
59 CCPA 97, C.A.D. 1046, 458 F. 2d 148 (1972); United States v. 
Acee Electrie Corporation, 60 CCPA —, C.A.D. 1091 (1973). The 
merchandise here is more than a jack or lifting machinery. 

As in Laurence Myers Scaffolding Co. v. United States, supra, the 
court is not called upon to pass on the question of whether the instant 
shore-frame system constitutes “other structures” or “parts of struc- 
tures” within the superior heading to items 652.90-652.98, dutiable 
under the catchall provision, item 652.98. I note, however, that sub- 
stantially similar language in heading 73.21 of the Brussels Nomen- 
clature is intended to encompass adjustable or telescopic props and 
similar equipment for use in scaffolding. (Explanatory notes, vol. 2, 
p. 674.) 

The action is dismissed. Judgment will be rendered accordingly. 





Decisions of the United States 
Customs Court 


Reappraisement Decision 
(R.D. 11775) 


Gricy CuHrEemiIcaL CorPoRATION 
Sanpoz, Inc. #. Untrep States 
CipA CuremicaL & Dye Co. 


Chemicals 


Unirep States VALUE—GENERAL Expenses AND Prorir 


The correct deduction to be made for usual general expenses and 
profit in arriving at the United States value of the importations 
herein was in the amount derived from the experience of Geigy 
Chemical Corporation, the company with the largest share of the 
United States market. 

The appraising official incorrectly disregarded Geigy’s figures 
which were not automatically or presumptively defective merely 
because Geigy was a wholly owned subsidiary of its European 
supplier. Section 402(g) of the Tariff Act of 1930, as amended, 
analyzed and discussed. 


Reappraisement Nos. R66/10120-S, R65/16280 and R65/20992 


Entered at New York, N.Y. 
Entry Nos. 863926, 1082619 and 1097215. 


(Decided May 8, 1973) 


Busby, Rivkin, Sherman, Levy and Rehm (Saul L. Sherman of counsel) for 
plaintiff Geigy Chemical Corporation. 

Barnes, Richardson & Colburn (Hadley 8S. King, James S. O’Kelly and James 
H. Lundquist of counsel) for plaintiff Sandoz, Inc. 

George Bronz for plaintiff Ciba Chemical & Dye Co. 

Harlington Wood, Jr., Assistant Attorney General (Andrew P. Vance, Bernard 
J. Babb, and James Caffentzis, trial attorneys), for the defendant. 


Watson, Judge: These three appeals for reappraisement were the 
subject of a joint trial. The merchandise involved consists of dyestuffs 


79 





SO CUSTOMS COURT 


of benzenoid origin imported from Switzerland in 1965. The central 
issue in the case involves the calculation of the United States value of 
these importations, in particular the correct allowance to be made for 
profit and general expenses to be deducted from the United States 
price of such merchandise. The relevant portion of the Tariff Act of 
1930 reads as follows: . 


Section 402(c) of the Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956: 

(c) Unrrep States VaLur.—For the purposes of this section, the 
United States value of imported merchandise shall be the price, 
at the time of exportation to the United States of the merchandise 
undergoing appraisement, at which such or similar merchandise 
is freely sold or, in the absence of sales, offered for sale in the 
principal market of the United States for domestic consumption, 
packed ready for delivery, in the usual wholesale quantities and 
in the ordinary course of trade, with allowances made for— 

(1) any commission usually paid or agreed to be paid, or 
the addition for profit and general expenses usually made, in 
connection with sales in such market of imported merchandise 
of the same class or kind as the merchandise undergoing 
appraisement ; 


A commendable series of stipulations between the parties, as well 
as subsequent developments, served to eliminate factual issues in the 


case. Attention has thereby been focused on the legal issue of how the 
usual “addition for profit and general expenses” should be determined 
under the facts and circumstances of this case. In this connection, the 
defendant relies heavily on the provisions of section 402(g) of the 
Tariff Act of 1930, as amended, supra, the relevant portion of which 
reads as follows: 


(g) Transactions Berween Retarep Persons 

(1) For the purposes of subsection (c)(1) or (d), as the case 
may be, a transaction directly or indirectly between persons speci- 
fied in any one of the subdivisions in paragraph (2) of this sub- 
section may be disregarded if, in the case of any element of value 
required to be considered, the amount representing that element 
does not fairly reflect the amount usually reflected in sales in the 
market under consideration of merchandise of the same general 
class or kind as the merchandise undergoing appraisement. If a 
transaction is disregarded under the preceding sentence and there 
are no other other transactions available for consideration, then, 
for the purposes of subsection (d), the determination of the 
amount required to be considered shall be based on the best evi- 
dence available as to what the amount would have been if the 
transaction had occurred between persons not specified in any one 
of the subdivisions in paragraph (2). 
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* Mm * 


(2) The persons referred to in paragraph (1) are: 
* * 

(2) Any person directly or indirectly owning, controlling, 
or holding with power to vote, 5 per centum or more of the 
outstanding voting stock or shares of any organization and 
such organization; * * * 


The stipulation of the parties reads as follows: 


Ir Is Heresy Striputatep AND AGREED by and between counsel 
for the parties hereto, subject to the approval of the Court, that: 

1. This is to be considered as the only stipulation relating to the 
submission of this case and supersedes any previous partial 
stipulations. 

2. The three above-captioned cases, having common issues of 
law and fact, are hereby consolidated for all purposes. All evidence 
presented in any of the cases by any party thereto shall be a part 
of the record in each of the above-captioned cases, hereinafter 
respectively referred to as “the Geigy case” (R66/10120-S), “the 
Sandoz case” (R65/16280), and “the Ciba case” (R65/20992), and 
collectively referred to as “the three consolidated cases.” 

3. The subject merchandise in the Geigy case is limited to 
“Solophenyl Brown BGL 100%” which was exported from Swit- 
zerland to the United States on or about November 3, 1965. The 
subject merchandise in the Sandoz case is limited to “Artisil Red 
FL granules 100%” which was exported from Switzerland to the 
United States on or about May 26, 1965. The subject merchandise 
in the Ciba case is limited to “Cibalan Brilliant Scarlet RL 43%” 
which was exported from Switzerland to the United States on or 
about June 11, 1965. The subject merchandise in each of the three 
consolidated cases : 

a) isacoal tar dye, 
b) is a benzenoid chemical product described in Headnote 4 
of Schedule 4, Part 1,0f TSUS. 
c) is not a product enumerated on the Final List (T.D. 
54521). 
d) was advisorily classified by the Appraiser at the rate of 
40% ad valorem, under Item 406.50, TSUS. 
e) was manufactured or produced in Switzerland, 
f) is ofthe same class or kind, and 
g) is of the same class or kind as the merchandise imported 
by Carbic-Hoechst Corporation upon which the appraise- 
ment is in part based. 
At the time of exportation of the subject merchandise in each of 
the three consolidated cases, there was no similar competitive arti- 
cle manufactured or produced in the United States. 


4. The merchandise which is the subject of each of the three 
consolidated cases was appraised on the basis of United States 
value under Section 402(c) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956, computed as follows: 

a) a stated price per pound, less 1% cash discount, which the 
Appraiser found was the price at which such merchandise was 
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freely sold in the principal market of the United States for 
domestic consumption, packed ready for delivery, in the usual 
wholesale quantities en in the ordinary course of trade, at the 
time of exportation of the subject merchandise to the United 
States; 

b) less 19.19%, which the Appraiser concluded was “the addition 
for profit and general expenses usually made, in connection with 
sales in such market of imported merchandise of the same class 
or kind” within the meaning of Section 402(c) (1); 

c) less an amount per pound, which the Appraiser found was 
the usual cost of transportation and insurance incurred with re- 
spect to such merchandise from the place of shipment to the place 
of delivery ; 

d) divided by 1.40, which the Appraiser found was the correct 
amount by which the value should be reduced, pursuant to Section 
402(c) (3), to allow for customs duty payable on such merchan- 
lise. 

The respective dollar amounts and computations adopted by the 
Appraiser in each of the three consolidated cases were as follows 
(the parenthetical letters correspond to the subparagraphs above) : 


Geigy Sandoz Ciba 
Case Case 
a) Selling Price per pound, less 
1% Cash Discount $5. 3064 $4.2075 $5. 6430 
b) Less 19.1% Allowance for 
Profit and General Expenses 1.0135 1.0778 
4. 2929 
c) Less Transportation and In- 
surance . 0679 O07 . 0703 


4.2250 3.3339 4.4949 
d) Divided by 1.40 to allow for 
Customs Duty = Appraised 
(United States) Value R 2.3814 3.2106 





5. The unit prices, packed, of the subject merchandise (duly 
converted to dollars) were, respectively : 


Geigy Sandoz Ciba 

Case Case Case 
$2. 3389 $1.7699 $2. 7967 
6. The only element of the Appraiser’s computation with which 
the plaintiffs disagree is the amount deducted for profit and gen- 
eral expenses as set forth above. The parties agree that if the cor- 
rect amounts of such deductions are other than those allowed by 
the Appraiser, the deductions for customs duty must be adjusted. 


7. At the time of exportation of the instant merchandise, there 
were only four companies selling in the United States merchan- 
dise of the same class or kind within the meaning of Section 402 
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(c) (1) which had been exported from Switzerland, each of them 
a corporation organized under the laws of one of the States of the 
United States : 

a) Carbic Color Division of American Hoechst Corp. (“Car- 
bic”)—formerly known as Carbic-Hoechst Corporation, and be- 
fore that as Carbic Color and Chemical Co., Inc.—which imported 
such Swiss merchandise only from Durand & Huguenin, S.A. 

b) Ciba Chemical & Dye Company (“Ciba”) a division of Ciba 
Corporation, formerly Ciba Company, Inc., which imported such 
Swiss merchandise only from Ciba Limited. 

c) Geigy Chemical Corporation (“Geigy”), which imported 
such Swiss merchandise only from J. R. Geigy, S.A., and 

d) Sandoz, Inc. (“Sandoz”), which imported such Swiss mer- 

chandise only from Sandoz, Ltd. 
Carbic was not related to its Swiss supplier in any of the respects 
mentioned in Section 402(g) (2), while Ciba, Geigy and Sandoz 
were so related in that they were each wholly owned subsidiary 
corporations of their respective Swiss suppliers. 

8. In determining the amount of general expenses incurred by 
the plaintiff companies in the sale in the United States of the 
imported products which are the subject of this lawsuit, each of 
the plaintiffs applied the following accounting method which 
was recommended by a firm of independent certified public 
accountants : 

a) The first classification of expenses consists of those expenses 
which may be attributed directly to the particular class of prod- 
ucts to which they relate. Examples of such expenses are ocean 
freight and marine insurance which relate to imported products. 
Such expenses were charged directly to the applicable class of 
product. 

b) The second classification consists of those expenses which 
relate to the physical handling of the products, and which tend to 
vary directly with eqeantities: of products sold, rather than with 
the value of such products. Examples of such expenses are ship- 
ping and warehousing expenses, including those salaries, depreci- 
ation and rent directly related thereto. T ‘hese expenses were allo- 
cated on the basis of the weight of products sold. 

c) The third classification consists of the remaining expenses, 
of which the principal items would be salesmen’s salaries and 
commissions, other salaries and wages including general and ad- 
ministrative salaries, travel and entertainment expenses and ad- 
vertising. These expenses were allocated on the basis of the dollar 
value of products sold. 


The following figures, covering the calendar year 1964, which 
the parties agree is a reasonable period prec evel the instant 
importations, represent the profit and the general expenses of each 
of the three plaintiff companies with respect to merchandise of 
the class or kind here involved (computed as a percentage of tleir 


503-009---.7 
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net selling prices in the United States), as determined in compli- 
ance with the above method : 


General 
Net. Profit Expenses Gross Profit 
Geigy 11. 2% 22.2% 33.4% 
Sandoz 10.1% 19. 8% 29.9% 
Ciba 7.4% 19. 2% 26. 6% 








In stipulating that these figures were accurately determined in 
accordance with the accounting method of the firm of independent 
certified public accountants, as set forth above, defendant does not 
concede that such principles and recommendations constitute a 
proper method under the applicable provisions of the tariff laws 
for the computation of general expenses and net profit. 

9. The respective percentages of all sales in terms of dollars, 
in the United States, of merchandise of Swiss origin of the class 
or kind here involved for the calendar year 1964 were as follows: 

Geigy 37.8% 
Sandoz 31.4% 
Ciba 23.2% 
Carbic 7.6% 


100.0% 
10. The profit and general expenses of Carbic for the 1964 
calendar year with resepct to merchandise of the class or kind 
here involved were found by the Appraiser to be as follows: 


Net Profit General Expenses Gross Profit 


Carbic 5.0% 14.1% 19.1% 





In stipulating that the Appraiser so found, the plaintiffs do not 
concede that such finding was correct. 


11. In making the allowance for profit and general expenses 
specified in paragraph 4(b) above, the Appraiser, because the 
relationship between Geigy, Sandoz and Ciba, and their respective 
parent companies was such as is described in Section 402(¢) (1), 
found that their profits and general expenses did “not fairly 
reflect the amount usually reflected in sales in the market under 
consideration of merchandise of the same general class or kind 
as the merchandise undergoing appraisement,” disregarded their 
profits and general expenses for purposes of determining the 
proper allowances to be made under Section 402(c) (1), and based 
his allowance on the profits and general expenses of Carbic. 
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Having found for the aforesaid reasons that the profits and 
general expenses of Geigy, Sandoz, and Ciba did not fairly reflect 
the amount usually reflected in the market under consideration of 
merchandise of the same class or kind as the merchandise under- 
going appraisement, the Appraiser did not determine the accuracy 
of the submissions by Geigy, Sandoz, and Ciba with regard to 
general expenses and profit. 


12. The gross profit (i.e., general expenses plus net profit) of 
merchandise of the same class or kind as here involved within 
the meaning of Section 402(c) (1) sold in the United States by 
the plaintiff companies in the years 1958 through 1964, expressed 
as a percentage of net selling prices, is for the purposes of this 
litigation but not for any other purpose, deemed to be as follows: 


Ciba Geigy Sandoz 
1958 23. n.a. 38. 3 
1959 25. 34.4 38. 1 
1960 25. 34.7 35.8 
1961 24. 33.9 34. 0 
1962 25. 34.9 34.0 
1963 26. 


34. 6 32. 6 
1964 26. 33.4 29.9 


anNodNownol 


In stipulating to these figures and not contesting their accuracy 
for the purpose solely of this litigation, defendant does not con- 
cede or stipulate their accuracy for any other litigation and does 
not waive objection to the relevancy of these figures in this litiga- 
tion. 

13. All merchandise of the class or kind here involved sold in 
the United States by the plaintiff companies has been sold at all 
relevant times to purchasers who had none of the relationships to 
the plaintiffs specified in Section 402(g) (2). None of the general 
expenses of the plaintiff companies, as set forth in paragraph 8 
above, represent payments to or transactions with their respective 
parent companies or any other related companies; except that 
Geigy incurred $2010 of such expenses in payments to its parent 
company, or 0.00082 (0.082% ) of its net selling price in the United 
States of merchandise of the class or kind here involved; Sandoz 
incurred $1612 of such expenses in payments to its parent com- 
pany, or 0.00079 (0.079% ) of its net selling price in the United 
States of merchandise of the class or kind here involved; and 
Ciba incurred $3812 of such expenses in payments to its parent 
company, or 0.0025 (0.25%) of its net selling price in the United 
States of merchandise of the class or kind here involved. (For 
computation of these expense figures, see Appendix A, annexed 
hereto and incorporated herein by reference. ) 
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14. All entry papers, including submission sheets and invoices 
pertaining to the instant entries, shall be deemed to be in evidence. 
Dated: New York, New York 

April 1, 1971 
Bussy Rivkin Suerman and Levy 
By Saul L. Sherman 
Attorneys for Plaintiff 
Geigy Chemical Corporation 


Barnes, Ricuarpson & CoLBuRN 


By Hadley S. King 
Attorneys for Plaintiff 
Sandoz, Inc. 
Grorck Bronz 


George Bronz 
Attorney for Plaintiff 
Ciba Chemical & Dye Co. 
L. Parrick Gray, IIT - 
Assistant Attorney General 
Civil Division 
Andrew P. Vance 
Andrew P. Vance 
Chief, Customs Section 


So Orprrep: 
James L. Watson 





Judge 


Exuierr A 
SANnbDoz 


During the year 1964, Sandoz made payments to its parent com- 
pany, Sandoz, Ltd., Basle, Switzerland, for certain expenses which 
were charged either directly to the Dyestuffs Division of Sandoz 
where possible or indirectly by allocation to such Division where 
necessary. A portion of these expenses were, thereafter, allocated 
to noncompetitive new law dyestuffs and were included in the 
selling and administrative expenses of such dyestuffs. 

The payments to Sandoz, Ltd. in 1964 were for the following 
items: (a) shade cards which were used by Sandoz salesmen to 
demonstrate to customers the various colors and shades of dye- 
stuffs sold by Sandoz; (b) diaries which are distributed to the 
trade for advertising and promotional purposes; (c) incidental 
miscellaneous expenses for technical assistance supplied by per- 
sonnel of Sandoz, Ltd., and (d) directors’ fees. 
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The payments to Sandoz, Ltd. in 1964 aggregated $21,445.00, 
of which $13,375 was charged to the Dyestuffs Division. Of the 
amount charged to the Dyestuff Division, $1,612 was allocated 
as an expense item to noncompetitive new law dyestuffs. The fol- 
lowing are the details of the charge and allocation of these 
payments: 


Allocated 
Total Charged to Dye- to Non- 
Disburse- stuffs Division com peti- 
ment to tive New 
Sandoz, Law Dye- 
Expense Item . Ltd. Percent Amount stuffs 
Shade cards $6, 252 100 $6, 252 $753 
Calendars and 
diaries 4, 893 72 3, 523 425 
Miscellaneous 300 100 300 36 
Director’s fees 10, 000 33 3, 300 398 


Total $21, 445 $13, 375 $1, 612 








In each instance where allocation of these expenses became 
necessary the allocations were made on the basis of sales dollars. 


Gricy 


The only item of general expense included in the Geigy cost 
figures in paragraph 8 of the stipulation which constituted pay- 


ments to J. R. Geigy S.A., the parent company of Geigy, repre- 
sents the allocable portion of the cost of calendars distributed by 
Geigy as Christmas presents, the relevant figures being as follows: 


Allocable 
to non- 
Total Allocable to competitive 
Payments to Dyestuffs non-final list 
Parent Division (a) Dyestuffs (b) 
Calendars $135, 907. 42 $4, 919. 58 $2, 010.06 





(a) Allocated directly on the basis of the actual number of calen- 
dars distributed by the Dyestuffs Division. 

(b) Allocated on a sales dollar basis within the Dyestuffs 
Division. 

There was no expenses paid by Geigy in 1964 to any other re- 
lated companies in connection with non-competitive, non-final list 
dyestuffs. 

The $2,010.06 thus allocated to the products in question repre- 
sents 0.00082 (or 0.082%) of the net selling price of such products 
during 1964. 

CIBA 
The only item of general expense included in the Ciba Corpora- 


tion figures in Paragraph 8 of the stipulation which constitutes 
5 ‘: i a Wal 
payments to Ciba Limited, the parent company of Ciba, represents 
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the allocable portion of a payment of $65,000 made for research 
activities. All of this $65,000 was charged to Ciba Chemical & Dye 
Company (Ciba Corporation’s dyestuffs division). Of this amount, 
the charge allocated to noncompetitive, nonfinal list, new law 
dyestuffs was $3,812, the allocation to this class of dyestuffs having 
been made on the basis of sales dollars. 

At the trial, the cogent and uncontradicted testimony of plaintiffs’ 
expert witnesses on the subject of accounting established beyond doubt 
that the accounting method outlined in paragraph 8 of the stipulation 
is a proper method for the computation of the profits and general 
expenses of the involved companies.’ In retrospects, I regret that the 
propriety of this method was not also the subject of a stipulation 
between the parties and I must deplore the fact that a trial was made 
necessary at all. 

In any event, at this stage, the only issues remaining are legal ones 
centering on the question of what was the correct amount to deduct 
from the United States selling price of the imported merchandise, 
which amount should ordinarily be the addition for profit and gen- 
eral expenses usually made in the United States market in connection 
with sales of imported merchandise of the same class or kind. 

As is set out in paragraph 11 of the stipulation, the appraiser, in 
finding what was the usual profits and general expenses in the United 
States market, disregarded the profits and general expenses of the 
three importers herein. He did so on the ground that the relationship 
between them and their European parent companies was such as is 
covered by section 402(g) (2) (EE), that is to say, they were wholly 
owned subsidiaries. 

I consider this act to have been entirely erroneous. First, the trans- 
actions which were disregarded in this case were not “transactions di- 
rectly or indirectly” between persons specified in any of the subdivi- 
sions of section 402(g¢) (2) for the simple reason that the transactions 
in the United States market were between unrelated companies. This 
being the case, section 402(g) (1) is inapplicable to the situation pre- 
vailing in the case at bar and cannot serve as justification for dis- 
regarding elements derived from sales between unrelated companies. 
Since plaintiffs herein sold in the United States to unrelated companies, 
if United States value is to be the basis of appraisement, their trans- 
actions ought to be given consideration in arriving at said value. If 
their experience is to be disregarded, it ought not to be done pur- 
suant to a provision which speaks to transactions between related 
parties but rather ought to arise from demonstrable defects in the trans- 


1See also Accountants’ Handbook, Section 9, pages 31-33 (The Ronald Press Company, 
New York 1963). 
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actions under scrutiny, namely, the sales in the United States to unre- 
lated buyers. Second, the transactions between the importers and their 
parent companies were not transactions in the “market under con- 
sideration”. The latter phrase in section 402(g) explicitly directs at- 
tention, in the matter of United States value, to the transaction in the 
United States domestic market. If disqualifying circumstances exist 
sufficient to warrant ignoring the profits and general expenses of firms 
in the United States market, these circumstances ought to be precent 
by reason of a relation between the buyer and seller in the United 
States market. In this case, the buyers and sellers were completely 
unrelated and the transactions between them provide no cause for 
ignoring the associated general expenses and profits. 

This is directly analogous to the reasoning in Brown, Alcantar & 
Brown, Inc., et al. v. United States, 69 Cust. Ct. —, A.R.D. 306 (1972), 
in which the court stated as follows: 

The “market under consideration” must refer to the export mar- 
ket in the case of constructed value. The neutral tone of the phrase 
was undoubtedly used because section 402(g) applies both to con- 
structed value (in which instance the export market is considered) 
and United States value (in which instance the United States 
domestic market is considered). Under these circumstances, the 
original determination which discredits a constructed value must 
arise from conditions in the export market. * * * [Emphasis 
supplied. | 

Third, even were there a corporate relationship between buyer and 
seller, in the United States market, that alone would not be sufficient 
to justify ignoring the expense and profit consequences of transactions 
between them. Here again section 402(g) clearly indicates it is not the 
mere existence of a relationship but the further finding that the profits 
and general expenses of the related companies do not fairly reflect the 
amount usually reflected in such sales. Only the latter finding would 
permit the appraising official to ignore the amounts in question. There 
is no indication whatsoever in the record of this case that anything be- 
yond the bare relation of the importers to their European parents was 
considered by the appraising official. 

The facts of this case clearly establish that the plaintiffs herein pos- 
sessed the lion’s share of the United States market. Stipulation num- 
ber 9, showing the percentages of dollar sales, indicates that Geigy’s 
sales represented 37.8% of the market to 31.4% for Sandoz, 23.2% for 
Ciba and 7.6% for Carbic. In light of this division of the market, it 
would defy common sense to consider the experience of Carbic as 
that which is “usual” for the market in question. Nor will I discredit 
the experience of the firms with the larger shares of the market in the 
absence of specific discrediting evidence. 
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In this connection, it should be noted once again that the presump- 
tion of correctness attaching to the actions of the appraising official 
attaches only to those acts which he is known to have performed and 
not to those which he might have performed. See, A. Zerkowitz & Co., 
Inc. v. United States, 58 CCPA 60, C.A.D. 1005 (1970). In this case 
it is known only that the experience of the plaintiffs was disregarded 
because of their relationship to their European parents and a pre- 
sumed finding that their elements of general expenses and profits did 
not reflect those usual in the United States market. The matter of 
relationship, by itself, has been shown to be irrelevant to a determi- 
nation of value in the United States market and the facts concerning 
what is “usual” in that market are dictated by the stipulated facts 
concerning the shares of the market. The presumed finding of the 
appraising official is inconsistent with the stipulated fact that plain- 
tiff, Geigy, dominated the market with a 37.8% share of sales. There 
is no presumption that the experience of Geigy was tainted by any 
improper manipulations and contrivance between it and its parent 
company. In other words, the presumption of correctness of a finding 
of United States value carries with it no presumptions as to prior trans- 
actions between the importer and its supplier. These prior circum- 
stances must be the subject of specific proof by the party seeking to 
benefit from their revelation. In this case, the defendant had adduced 
no proof of any untoward circumstances in the sales between the 
importers and their parent company suppliers. On the contrary, 
plaintiffs, as a safeguard, have proven by affidavits from the parent 
company suppliers that their parents’ profits in Europe exceeded those 
of the supplier of Carbic. This effectively nullifies defendant’s insinua- 
tion that the transactions between the plaintiffs and their parents were 
somehow contrived to reduce general expenses and profit in Europe and 
enlarge them in the United States. Such allegations, made without 
proof of any sort, and in the face of evidence tending to a directly op- 
posite conclusion, are without force and effect. 

There is not a single factor in this case which supports the action of 
the appraising official while there is substantial evidence supporting 
the position taken by the importers. 

It should be apparent that what is usual in a market is that which 
is the experience in the largest segment of the market or in that portion 
of the market which sells the greatest quantity of the merchandise in 
question. The court is particularly well informed on this point having 
before it an agreement as to the market shares of all those selling 
the merchandise involved in the American market during the period 
in question. This agreement indicates that Geigy possessed a 37.8% 
share of the market, a share larger than that of any other firm. In 
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the absence of any countervailing consideration, this circumstance 
ought to warrant treating Geigy’s experience as that which is “usual” 
in the market under consideration. Thus, if the United States value 
is the chosen basis of valuation, the deduction for general expenses 
and profit ought to be that derived from the figures of Geigy. 

In this respect, I follow by analogy the reasoning of the Court of 
Customs and Patent Appeals in United States v. International Ea- 
pediters, Inc., for Winsor & Newton, Inc., 40 CCPA 148, C.A.D. 511 
(1953). In that case the appellate tribunal construed the phrase “profit 
which ordinarily is added” (in determining cost of production under 
section 402(f)(4)) as meaning the profit realized on the greatest 
quantity of merchandise sold. See also, United States v. C. J. Tower & 
Sons of Buffalo, Inc., 60 CCPA —, C.A.D. 1079 (1972). In a similar 
vein is the interpretation of the term “usual wholesale quantities” in 
section 402 (f) (5) of the Tariff Act of 1930, as amended, as the quantity 
in which the greatest aggregate volume of merchandise is sold. 

In sum, it is abundantly clear that the experience of Geigy must be 
considered as that which was usual in the market under consideration, 
thus warranting a 33.4% allowance from the American selling price 
for profit and general expenses. Plaintiffs have decisively proven that 
the appraised values were improperly computed and further have 
fully supported their claimed values. 

For the reasons expressed heretofore, I make the following findings 
of fact: 

1. The merchandise involved herein consists of benzenoid dyes, ex- 
ported from Switzerland in 1965, and entered at the port of New York. 

2. At the time of exportation there were no similar competitive 
dyes manufactured or produced in the United States. 

5. These dyes do not appear on the Final List. 

4. These importations were appraised on the basis of United States 
value pursuant to section 402(c) of the Tariff Act of 1930, as amended, 
as follows: 


(a) Selling Price per pound less Geigy Ciba Sandoz 
1% Cash Discount $5. 3064 $5. 6430 $4. 2075 
(b) Less 19.1% Allowance for 
Profit and General Expenses 1. 0135 1. 0778 . 8036 


4, 2929 4. 5652 3. 4039 











(c) Less Transportation and 
Insurance . 0679 . 0703 . 07 
4, 2250 . 4949 3. 3339 





(d) Divided by 1.40 to allow for 
Customs Duty = Appraised 
(United States) Value 3. 0179 3. 2106 2. 3814 
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5. The only element of the appraisement in issue is the allowance 
for profit and general expenses. The parties agreed that if such al- 
Jowance is found to be other than that made in appraisement, the de- 
duction for duty must also be adjusted. 

6. At the time of exportation, and for a reasonable period prior 
thereto, all importations into the United States of Swiss dyes of the 
class or kind of the importations in this case were made by four com- 
panies, the three plaintiffs herein, and Carbic Color Division of Ameri- 
can Hoechst Corp. 

7. Carbic purchased its dyes from Durand & Huguenin, S.A., a 
Swiss corporation to which it was not related. The three plaintiffs 
herein, each a wholly-owned subsidiary of a Swiss manufacturer of 
similar name, purchased only from their respective parent companies. 

8. All sales of dyes of the class or kind of the imports here in suit 
made by the plaintiffs herein were made to unrelated purchasers. 

9. The profits and general expenses of the plaintiffs, respectively, 
for the year 1964, which the parties have stipulated and which I find 
to be a reasonable period preceding the instant importations, as cal- 
culated by an accounting method which I can find to be reasonable, 
accurate, consistent with good accounting practice and in accord with 
law, were the following percentages of their respective net selling prices 
in the United States in the sale of merchandise of such class or kind: 


Profit General Expenses Total 


Geigy 11.2% 22.2% 33.4% 


Sandoz 10.1% 19.8% 29.9% 
Ciba 7.4% 19.2% 26. 6% 





10. The profit and general expenses of Carbic for this period for 
merchandise of such class or kind was stipulated to have been: 
Profit 5.0% 
yeneral Expenses 14.1% 


Total 19.1% 


The appraiser applied this total, 19.1% in the appraisement of the 
instant importation. 

11. The sales of dyes of such class or kind in 1964 by the four im- 
porters were, respectively, the following percentages of the total 
of such sales in dollar terms: 


Geigy 37.8% 
Sandoz 31.4% 
Ciba 23.2% 
Carbie 7.6% 
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12. The appraiser disregarded the profit and general expenses of 
the plaintiffs solely because they were related to their Swiss suppliers. 
13. The Swiss manufacturers who exported to the plaintiffs and 
Carbic realized profits on their sales of such dyes to the United States 
in 1964, in the following percentages of their sales prices : 
Sandoz, Ltd. 37.6% 
Ciba, Ltd. 25.7% 
J. RR. Geigy, S.A. 23.4% 
Durand & Huguenin,S.A. 12.3% 


In light of the above I reach the following conclusions of law: 

1. United States value, section 402(c), is the proper basis for 
appraisement. 

2. The appraiser may not apply section 402(g) to disregard the 
usual profit and general expenses merely because importer and ex- 
porter are related companies. In these cases, he had no other basis 
for disregarding the usual profit and general expenses. 

3. The usual profit and general expenses in the sale of merchandise 
of the class or kind of the imports herein were those of Geigy, which 
sold the largest volume of such merchandise in the relevant period. 

4, The proper computations for arriving at the value of the involved 
merchandise are as follows : 

Geigy Ciba Sandoz 
Case Case Case 





Selling Price per pound less 1% 
Cash Discount $5. 3064 $5. 6430 $4. 2075 
Less 33.4% Allowance for 
Profit and General Expenses . 7723 1. 8843 . 4053 
Less Transportation and In- 
surance . 0679 . 0703 . 07 
3. 4662 3. 6879 . 1322 
(d) Divided by 1.40 to allow for 
Customs Duty=Appraised 
(United States) Value 2.4759 2. 6342 . 9516 


Judgment will be entered accordingly. 
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Tariff Commission Notice 


Investigation by the United States Tariff Commission 


DepartMENt or THE Treasury, May 24, 1973. 
The appended notice relating to an investigation by the United 
States Tariff Commission is published for the information of Customs 
officers and others concerned. 
Vernon D. Acrer, 
Commissioner of Customs. 


[22-32] 
NoNFAT Dry MILK 


Notice of investigation and date of hearing 


At the request of the President (reproduced herein), the United 
States Tariff Commission, on the 14th day of May 1973, instituted an 
investigation under subsection (d) of section 22 of the Agricultural 
Adjustment Act, as amended (7 U.S.C. 624), to determine whether 
60,000,000 pounds of nonfat dry milk described in item 115.50 of the 
Tariff Schedules of the United States (TSUS) may be imported into 
the United States during the period beginning May 11, 1973, and 
ending June 30, 1973, in addition to the quota-quantity specified 
for such article under TSUS item 950.02, without rendering or tend- 
ing to render ineffective, or materially interfering with, the price 
support program now conducted by the Department of Agriculture 
for milk, or reducing substantially the amount of products processed 
in the United States from domestic milk. 

The text of the President’s letter of May 10, 1973, to the Commission 
follows: 


Pursuant to section 22 of the Agricultural Adjustment Act, as 
amended, I have been advised by the Secretary of Agriculture, 
and T agree with him, that there is reason to believe that additional 
supplies of nonfat dried milk may be imported during a tem- 
porary period ending June 30, 1973 without rendering or tending 
to render ineffective, or materially interfering with, the price 
support program for milk now conducted by the Department of 

108 ; 
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Agriculture, or reducing substantially the amount of products 
processed in the United States from domestic milk. 


Specifically, reference is made to the following article presently 
subject to section 22 quantitative limitations under item 950.02 of 
the Tariff Schedules of the United States: 


Dried milk, provided for in part 4 of schedule 1 of the Tariff 
Schedules of the United States Annotated (1972), described 
in item 115.50 (Dried milk, other than buttermilk, containing 
not over 3 percent of butterfat). 


The Secretary has also advised me, pursuant to section 22(b) 
of the Agric ultur al Adjustment Act, as amended, that a condition 
exists requiring emergency treatment with respect to nonfat 
dried milk and has therefore recommended that I take immediate 
action under section 22(b) to authorize the importation of 60,000,- 
000 pounds during a temporary period ending June 30, 1973. I have 
therefore this day issued a proclamation establishing a special 
temporary quota of 60,000,000 pounds to be effective through 
June 30, 1973. This quota is in addition to the quantities 
otherwise authorized to be imported under section 22 quantitative 
limitations. 

The United States Tariff Commission is, therefore, directed 
to make an investigation under section 22 of the Agricultural 
Adjustment Act, as amended, to determine whether 60,000,000 
pounds of the above-described article may be imported during a 
temporary period ending June 30, 1973, in addition to the quanti- 


ties otherwise authorized to be imported under section 22 quanti- 
tative limitations, without rendering or tending to render ineffec- 
tive, or materially interfering with, the price support program 
now conducted by the Department of Agriculture for milk, or 
reducing substantially the amount of produe ts processed in the 
United States from domestic milk, and to report its findings and 
recommendations at the earliest practicable date. 


Sincerely, 
(Signed) 
Ricuarp Nixon 


Hearing. A public hearing in connection with this investigation 
will be held in the Tariff Commission’s Hearing Room, Tariff Com- 
mission Building, 8th and FE Streets, N.W., W ashington, D.C., begin- 
ning at 9:30 a.m. E.D.S.T. on May 24, 1973. All parties will be given 
opportunity to be present, to produc e evidence, and to be heard at 
such hearing. Interested parties desiring to appear at the public 
hearing should notify the Secretary of the Tariff Commission, in 
writing, at its offices in Washington, D.C., at least by the close of 
business on May 21, 1973. The notification should indicate the name, 
address, telephone number, and organization of the person filing the 
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request, and the name and organization of the witnesses who will 
testify. 

Because of the limited time available, the Commission reserves the 
right to limit the time assigned to witnesses. Questioning of witnesses 
will be limited to members of the Commission and officials of the 
Department of Agriculture. 

Written submissions. Interested parties may submit written state- 
ments of information and views, in lieu of their appearance at the 
public hearing, or they may supplement their oral testimony by writ- 
ten statements of any desired length. In order to be assured of consider- 
ation, all written statements should be submitted at the earliest practi- 
cable date, but not later than the close of business on May 29, 1973. 

With respect to any of the aforementioned written submissions, inter- 
ested parties should furnish a signed original and nineteen (19) true 
copies. Business data to be treated as business confidential shall be 
submitted on separate sheets, each clearly marked at the top “Business 
Confidential”, as provided for in section 201.6 of the Commission’s 
Rules of Practice and Procedure. 

By order of the Commission : 


G. Patrick Henry, 
Acting Secretary. 


Issued May 15, 1973. 





Index 


Bureau of Customs 
Bonded carriers ; bonds approved and discontinued 


Cotton textiles; badminton nets of cotton textiles (TSUSA No. 734.- 
5045) exempted from restrictions on entry, effective as soon as 
possiihe and until farther notlet. 2.623 ccccaccnccnccmcscccssecnl lee 


Cotton textiles from the Czechoslovak Socialist Republic, restriction 
on entry ; Category 26, effective May 1, 1973 through April 30, 1974__ 


Cotton, wool, and manmade fiber textiles from the Republic of China, 
Visa requirement; Visa to be placed on front of invoice: directive 
of September 27, 1973 (T.D. 72-295), amended 


Customs Regulations amended : 

Carriers, cartmen, and lightermen, and cartage and lighterage of 
merchandise; bondin, licensing, identification cards, duties and 
liabilities ; secs. 18.1 (c), (d), (e), (f) ; 24.12(a) (1) (ii), (iv); 
Part 21 deleted ; sec. 172.21 amended ; Parts 112 and 125, added__ 


Fines, penalties, and forfeitures, and liquidated damages, signa- 
ture on petition for remission ; customhouse brokers authorized 
to sign ; secs. 171.11 (b), 172.11(b) 

Special classes of merchandise ; import quotas on coffee from non- 
member countries of International Coffee Organization; sec. 
12.71(b) 


Drawback decisions : 
Agricultural implements and tractors, road building and earth 
moving equipment, lawn and garden implements, snowmobiles, 
hand tools, chain saws, construction space heaters, batteries 


Beryllium, high purity, in the form of powder, flakes, ingots and 
REESE ANEURIN ON i is a ah end a sacked cmsie msi ea 

Blankets, rubber, offset 

Booster cable sets, aluminum 

Cane splits for the manufacture of musical instrument reeds___-_ 

Copper and copper alloy products ; and nickel alloy products____ 


Pe yt |: ee: ee eee nen Sen aenee enema 
Magnesium oxide 

Micro Ion Mills and sputtering systems______._.-____--.-_--- 
Mortar, high temperature bonding 

INSCMC? BOREL RMN 84. s ec eianmGnnaan Siete oe ee 


T.D. No. 


73-143 


73-144 


73-142 


73-140 


73-148-A 


73-148-B 
73-148-C 
73-148-D 
73-148-E 
73-148-F 
73-148-G 
73-148-H 

73-148-I 
73-148-J 
73-148-K 
73-148-L 
73-148-M 


111 





INDEX 


T.D. No. 
Pear flakes, dehydrated ’ 73-148-N 
Pens, fountain and ball, and mechanical pencils_._._.__--------- 73-148-O 
Peppermint oil, crude 73-148-P 
eg |» RS SP at cates eae Ow eer tn NS 73-148-Q 
Piy wood panels and decrements... .=- 5.55 ee 73-148-R 
Reeds for musical Instromentt..21 a2acno dns kc ee 73-148-S 
Rubber, synthetic 73-148-T 
Scheelite, synthetic 73-148-U 
Tis siete, CO@ted. 22623 c cece canner een oe eee eames 73-148-V 
COUT CIE OCT on oon oe erie eee nes leans oe eben ean 73-148-W 
Wall paneling, prefinished 73-148-X 
Wire and Wire DIOQUC... 5 oases ae ee 73-148-Y 
Yarn, nylon 73-148-Z 


Wooden fish boxes and barrels, certain, designated instruments of 
international traffic 73-145 


Court of Customs and Patent Appeals 


Ellis Silver Co., Inc. v. The United States : C.A.D. No. 
Silver-plated Holloware; reappraisement 


The United States v. Howard Hartry, Inc., also known as Howard Hartry 
Co. and Howard Hartry : 
Marine engines; classification 1099 


Customs Court 
Construction : 


Presidential Proclamation No. 3822, C.D. 4423 
Tariff Schedules of the United States : 

Item 657.20, C.D. 4423 

Item 664.10, C.D. 4423 


Jack or lifting machinery ; more than, C.D. 442 
Jacks and lifting machinery ; shore-frame systems and parts, C.D. 4423 


Iron or steel, articles of ; shore-frame systems and parts, C.D. 4423 
More than ; jack or lifting machinery, C.D. 4423 


Reappraisement decision : 
Issue: 

United States value—general expenses and profit—The correct deduc- 
tion to be made for usual general expenses and profit in arriving 
at the United States value of certain importations was in the amount 
derived from the experience of Geigy Chemical Corporation, the com- 
pany with the largest share of the United States market. The ap- 
praising official incorrectly disregarded Geigy’s figures which were 
not automatically or presumptively defective merely because Geigy 
was a wholly owned subsidiary of its European supplier. R.D. 11775 

Merchandise : 
Chemicals, R.D. 11775 





Shore-frame systems and parts: 
Iron or steel, articles of, C.D. 4423 
Jacks and lifting machinery, C.D. 4423 


Tariff Commission Notice 


Nonfat dry milk ; notice of investigation and date of hearing; p. 108 





UNITED STATES 
GOVERNMENT PRINTING OFFICE 


PUBLIC DOCUMENTS DEPARTMENT POSTAGE AND FEES PAID 


WASHINGTON, D.C. 20402 U.S. GOVERNMENT PRINTING OFFICE 


10 SEPT~73 

UNIVERSITY MICROFILMS 

JOY REED,SUPVR PERIODICALS 
300 N ZEEB RD 

ANN ARBOR MI 48106 


Lie PLVERAL KEGDIEK... 


publishes daily the full text of Presi- 
dential Proclamations, Executive 
Orders, and Reorganization Plans, 
together with Federal agency 
tules, regulations, notices, or 
similar documents having gen- 
eral applicability and legal 

effect. 


e@\9) 3 
(@) masta yas 
REGULATIONS 


— 





The FEDERAL REGIS- 
TER is keyed to, and is 
a daily supplement to the 
CODE OF FEDERAL 
REGULATIONS. Sold 
by the Superintendent of 
Documents, U.S. Gov- 
ernment Printing Office, 
Washington, D.C. 20402, 
the FEDERAL REGIS- 
TER is priced at $25 4 
year; $2.50 a month. 











The CODE OF FEDERAL REGULATIONS is a codification of rules and reg- 
ulations issued by the administrative agencies of the Federal Government. 
Regulatory material published in the Federal Register is keyed to the Code of 
Federal Regulations which is published under 50 titles, pursuant to section 11 
of the Federal Register Act, as amended. 








For SAMPLE COPY of the FEDERAL REGISTER, write to: 


Director, Office of the Federal Register, 
National Archives and Records Service, 
Washington, D.C. 20408 








U.S. GOVERNMENT PRINTING OFFICE: 1973 





